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Martin Angel Hi nojosa appeals his guilty-plea conviction and
sentence for possession with intent to distribute less than 50
kil ograns of marijuana in violation of 21 U S.C. 88 2, 841 and 846.
Hi nojosa challenges the district court’s refusal to apply the
“safety valve” provision, US S G 8 5Cl.2, arguing that the
district court did not make an i ndependent determ nati on concerning

Hinojosa’'s “truthfulness” in providing “to the Governnent all

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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information and evidence [he had] concerning the offense or
of fenses that were part of the sane course of conduct or of a
comon schene or plan[.]” See U S.S.G 8§ 5Cl1.2(a)(5).

The district court’s findingregardi ng H nojosa’s truthful ness
for purposes of U S.S.G 8§ 5Cl1.2(a)(5) is plausible in the |ight of

the record viewed inits entirety. See United States v. Davis, 76

F.3d 82, 84 (5th Cr. 1996). The district court did not substitute
Agent Martinez’ decision for its own; rather, the court acted well
wthin its wde discretion in finding Agent Martinez testinony

credible. See United States v. Edwards, 65 F. 3d 430, 432 (5th Cr

1995); United States v. West, 58 F.3d 133, 138 (5th Cr. 1995).

Therefore the district court did not clearly err in refusing to
apply the “safety val ve” provision.
Hi noj osa al so argues that 21 U.S.C. 8§ 841 is unconstitutional

inlight of Apprendi v. New Jersey, 530 U S. 466 (2000). Hinojosa

correctly concedes that the issue is foreclosed by United States v.

Sl aughter, 238 F.3d 580, 582 (5th Gr. 2000), and he raises it only
to preserve its further review by the Suprene Court. W are indeed
bound by our precedent absent an i nterveni ng Suprene Court deci sion

or a subsequent en banc decision. See United States v. Stone, 306

F.3d 241, 243 (5th Cr. 2002).

Accordingly, the judgnent of the district court is AFFI RVED.



