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Wayne C. McConl ey, an African-Anerican, appeals the di sm ssal
and sunmary judgnent of this Title VII enploynment discrimnation
and retaliation action. McConley is a grade 13 Aircraft
Mai nt enance Division Chief in the Miintenance Directorate of the
Corpus Christi Arny Depot. MConley clains he was discrimnated
agai nst when his supervisor, Jerry New, was pronoted to grade 15,

and a grade 14 white male from a different division, Peter

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Epperson, filled a tenporary Deputy Director position. MConley
al so asserts these decisions were in retaliation for a successful
enpl oynent discrimnation action he brought in 1994.

A Fed. R CGv. Proc. 12(b)(6) dismssal is reviewed de novo.
Haynes v. Prudential Health Care, 313 F.3d 330, 333 (5th CGrr.
2002). The conplaint nust be liberally construed and a di sm ssal
w Il only be upheld when no set of facts would entitle plaintiff to
relief. 1d. A summary judgnent is reviewed de novo. Ramrez v.
Cty of San Antonio, 312 F.3d 178, 181 (5th Gr. 2002). A sumary
judgnent is appropriate when there are no genuine issues of
material fact, and the novant is entitled to judgnent as a matter
of law. 1d.

The district <court dismssed, as not admnistratively
exhausted, MOConley’'s claim that New s pronotion acted as a de
facto denotion and, in itself, constituted discrimnation
Exhaustion of admnistrative renedies is a prerequisite to bringing
a Title VIl suit in the federal courts. Fitzgerald v. Secretary,
U S Dept. of Veterans Affairs, 121 F. 3d 203, 206 (5th Gr. 1997).
W agree with the district court. Wiile MConley filed an EECC
conplaint regarding Epperson’s placenent, he did not do so
regarding New s pronotion to G ade 15.

The district court also dismssed MConley's claim for
enotional and nental injuries. |In order to recover such injuries,

the enployee nust notify his enployer of the specific relief



sought . ld. at 208. Damages do not need to be described in a
| egal or technical manner, but, still, nust describe particular
facts on which enotional or nental injuries are based. West v.
G bson, 527 U. S. 212, 217 (1999). MConl ey asserts his references,
in a statenent attached to his conplaint, to New s “plantation
mentality” and his being “oppressed” provi ded proper notice. These
statenents, however, did not allege particular facts, which “m ght
warrant an offer of conpensatory damages”. Fitzgerald, 121 F. 3d at
209.

Finally, the district court granted summary judgnent on
McConley’s discrimnation and retaliation clainms for back pay and
declaratory relief. A prima facie discrimnation claimrequires
McConley to show. (1) he is a nenber of a protected group; (2) he
was qualified for the position at issue; (3) the enployer took an
adverse enpl oynent action despite the plaintiff’s qualifications;
and (4) the plaintiff was replaced by soneone not a nenber of the
protected group or others simlar-situated to the plaintiff were
nmore favorably treated. See McDonnell Douglas Corp. v. Geen, 411
US 792, 802 (1973). A prima facie retaliation claimrequires:
(1) the enployee participated in activity protected by Title VII;
(2) an adverse enploynent action occurred; and (3) that a casual
connection exists between the protected activity and the adverse

enpl oynent action. Mattern v. Eastnman Kodak Co., 104 F. 3d 702, 705

(5th Gr.), cert. denied, 522 U S. 932 (1997).



An adverse enploynent action is an “ultimte enploynent
decision” including acts “such as hiring, granting |eave,
di scharging, pronoting, and conpensating”. ld. at 707. Q her
interlocutory or nediate decisions, which |ack consequences, are
not actionabl e. See Wal ker v. Thonpson, 214 F.3d 615, 629 (5th
Cr. 2000); Mattern, 104 F.3d at 708.

McConl ey asserts he was overl ooked for the G ade 14 position
because of his race and in retaliation for the conplaint he
previ ously brought against New. Because New s position is now
Grade 15 and because MConley was not pronoted and placed in
Epperson’s provisional position, he clainms his pronotional pathis
effectively “bl ocked”. The position Epperson filled, however, was
tenporary, never neant for a civilian, and ultimately elim nated.
McConl ey has failed to show any adverse consequences fromnot bei ng
placed in the position; his pay, benefits, and |evel of
responsibility have remained the sanme, and he still has the
opportunity for pronotion, though he nmay have to | ook outside the
installation. These actions do not “rise above having nere
tangential effect on a possible future ultimte enploynent

deci si on”. Mattern, 104 F.3d at 708.
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