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No. 02-41097
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
| SAI' S BENAVI DEZ- DI AZ, al so known as Manuel Ramirez-Martinez,
Def endant - Appel | ant.

Consolidated with
No. 02-41099

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus

| SAI' S BENAVI DEZ- DI AZ, al so known as Braulio Benavi dez-Di az,
al so known as Manuel Ram rez-Marti nez,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
USDC No. M 00-CR-606-1 & B: 01-CR-625-1

Bef ore BARKSDALE, DeMOSS, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| sai s Benavi dez-Di az chal | enges t he sentence i nposed fol | ow ng
his conviction for illegal presence in the United States. For the
first time on appeal, Benavidez contends that the district court
i nproperly departed in inposing his sentence.

Because neither the plain text of the guidelines nor Fifth
Circuit lawclearly indicates that the district court cannot base
departures under U S.S.G 88 4A1.3 and 5K2.0 on the sane prior

m sconduct, Benavi dez cannot show plain error. United States v.

d ano, 507 U. S. 725, 734 (1993). Further, Benavidez's reliance on

United States v. Lara, 975 F.2d 1120, 1126 n.7 (5th Gr. 1992) is

W thout nmerit as the court departed upward on the basis of
8 5K2. 0 regardi ng the of fense of conviction, not nerely in order to
adj ust Benavidez’s crimnal history score upward to account for
behavi or not resulting in a conviction.

Benavi dez also contends that 21 US C 8 841 is facially

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000). As Benavi dez concedes, his argunent is foreclosed by Fifth

Circuit precedent. See United States v. Slaughter, 238 F.3d 580,

582 (5th Gr. 2000). He raises the issue only to preserve it for
Suprene Court review.
Accordingly, the district court’s rulings in both 02-41097 and

02- 41099 are AFFI RMED
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