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Before BARKSDALE, DeMOSS, and BENAVIDES, Circuit Judges.

PER CURIAM:*
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Isais Benavidez-Diaz challenges the sentence imposed following

his conviction for illegal presence in the United States.  For the

first time on appeal, Benavidez contends that the district court

improperly departed in imposing his sentence.

Because neither the plain text of the guidelines nor Fifth

Circuit law clearly indicates that the district court cannot base

departures under U.S.S.G. §§ 4A1.3 and 5K2.0 on the same prior

misconduct, Benavidez cannot show plain error.   United States v.

Olano, 507 U.S. 725, 734 (1993).  Further, Benavidez’s reliance on

United States v. Lara, 975 F.2d 1120, 1126 n.7 (5th Cir. 1992) is

without merit as the court departed upward on the basis of 

§ 5K2.0 regarding the offense of conviction, not merely in order to

adjust Benavidez’s criminal history score upward to account for

behavior not resulting in a conviction.

Benavidez also contends that 21 U.S.C. § 841 is facially

unconstitutional in light of Apprendi v. New Jersey, 530 U.S. 466

(2000).  As Benavidez concedes, his argument is foreclosed by Fifth

Circuit precedent.  See United States v. Slaughter, 238 F.3d 580,

582 (5th Cir. 2000).  He raises the issue only to preserve it for

Supreme Court review. 

Accordingly, the district court’s rulings in both 02-41097 and

02-41099 are AFFIRMED.


