IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-41023
Summary Cal endar

LARRY J. CULLUM

Peti ti oner- Appel | ant,
vVer sus
JONATHON DOBRE, Warden

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:02-Cv-338

Before JONES, STEWART, and DENNIS, Ci rcuit Judge
PER CURI AM *

Larry J. Cullum (Cullum, federal prisoner # 48858-080,
appeal s the district court’s dismssal of his 28 U S. C § 2241
habeas corpus petition challenging his jury-trial conviction for
conspiracy to distribute nethanphetam ne, manufacturing
phenyl acetone, and filing false tax returns. In his petition, he
averred that he is actually innocent of the offense of conviction

and that the prosecutor manufactured and falsified evidence in an

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 02-41023
-2

effort to obtain his conviction. Cullum relying on Apprendi v.

New Jersey, 530 U S. 466 (2000), also contended that the

i ndi ctment was defective because it failed to allege a drug
anount and the jury instructions were defective because they did
not require the jury to determne the quantity of drugs. Lastly,
he averred that his sentence was so excessive as to constitute
cruel and unusual puni shnent.

Cul  um has not established that he is entitled to present
his clainms under 28 U S.C. 8§ 2241 because he has not denonstrated
that any of his clains are “based on a retroactively applicable
Suprene Court decision which establishes that [he] may have been

convi cted of a nonexi stent offense.” See Reyes-Requena v. United

States, 243 F.3d 893, 904 (5th Cr. 2001); Wsson v. U S

Peni tentiary Beaunont, Tex., F.3d __ (5th Gr. Sept. 5,

2002, No. 01-41000), 2002 W. 31006173 at **3-4. The district

court’s judgnent is AFFI RVED.



