IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40956
Conf er ence Cal endar

MARK ANDREW LEW S,

Pl ai ntiff-Appellant,
ver sus
DOUGLAS DRETKE; THOVAS J. PRASI FKA;
RI CKY A. DGCSS; LARRY HALE;, STEVE SANGTER
LANA K. PODSIM SUSAN L. YOUNG PETE PUENTE;
DEBORAH VI LLARREAL; JANI E COCKRELL

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. V-99-CV-33

Decenber 11, 2002
Before JOLLY, DAVIS, and JONES, Circuit Judges.
PER CURI AM *

Mark Andrew Lew s, Texas prisoner # 694240, seeks leave to
proceed in forma pauperis (IFP) following the district court’s
certification pursuant to 28 U.S.C. § 1915(a)(3) and FED. R APP.
P. 24(a)(3) that his appeal was not taken in good faith. Lews

comenced this civil rights action alleging that he had been

deni ed due process in prison disciplinary proceedi ngs which he

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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contended were based on false charges. As a result of these
proceedi ngs, Lewis received 30 days’ cell and comm ssary
restriction (including loss of recreation and |ibrary privileges,
as well as the ability to attend religious services), 90 days

| oss of tel ephone privileges, 15 days of solitary confinenent, a
reduction fromtrustee class 4 to line class 1, and an increase
of his custody level frommninumto nedium He al so asserted
that a correctional officer used abusive | anguage agai nst him
The district court dismssed the conplaint as frivolous. Lews
argues that he stated a claimfor retaliation and that he has a
right of access to the courts.

A prisoner’s protected liberty interest is “generally
limted to freedomfromrestraint which, while not exceeding the
sentence in such an unexpected nmanner as to give rise to
protection by the Due Process Cl ause of its own force,
nonet hel ess i nposes atypical and significant hardship on the
inmate in relation to the ordinary incidents of prison life.”

Sandin v. Conner, 515 U S. 472, 484 (1995) (citations omtted).

The puni shnment Lewis received fromthis disciplinary proceeding

does not inplicate a protected liberty interest. See Mlchi v.

Thaler, 211 F.3d 953, 958 (5th G r. 2000); Luken v. Scott, 71

F.3d 192, 193 (5th Cr. 1995); Neals v. Norwood, 59 F.3d 530, 533

(5th Gr. 1995). A correctional officer’s use of offensive
| anguage also fails to rise to the |level of a constitutional

vi ol ati on. See Robertson v. Plano City of Texas, 70 F.3d 21, 24
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(5th Gr. 1995). To the extent that Lew s asserts that denial of
his I FP notion would deny his right of access to the courts,
there is no constitutional right to bring a frivol ous action.

See Day v. Allstate Ins. Co., 788 F.2d 1110, 1114 (5th Cr

1986) .
Lew s’ s appeal is without arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 220 (5th Cr. 1983); 5TH QR

R 42.2. Therefore, his notion for |leave to proceed IFP is
DENI ED, and the appeal is DI SM SSED

The district court’s dismssal of Lewis's action and our
di sm ssal of his appeal count as two strikes for purposes of
28 U S.C. 8 1915(g). Lews is warned that should he accumul ate
three strikes for purposes of 28 U S. C. 8§ 1915(g) he wll be
unable to proceed IFP in any civil action or appeal unless he is
under i nmm nent danger of serious physical injury.

| FP DENI ED; APPEAL DI SM SSED; SANCTI ONS WARNI NG | SSUED.



