IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40903
Summary Cal endar

ALFREDO CASTRO- ALVAREZ,
Peti ti oner- Appel | ant,
vVer sus
J. DOBRE, Warden

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas

(USDC No. 1:02- CV-343)
Decenber 4, 2002

Bef ore BARKSDALE, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Al fredo Castro-Alvarez (“Castro”), federal prisoner # 00612-
196, appeals the denial of his 28 U S.C. § 2241 petition for wit
of habeas corpus. In his petition, Castro alleged that his
169-nmont h sentence for conspiring to possess heroin with intent to
distribute was so excessive as to constitute cruel and unusua

puni shment. Castro asserts that the district court erred when it

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



denied his petition wthout allowng himto file a supporting
menor andum Castro’s argunment is inconsistent with the plain
| anguage of 28 U S.C 8§ 2243, which authorizes a denial of a
petition for a wit of habeas corpus when it appears from the
application that the applicant is not entitled to the wit.
Castro’s allegation in his petition is a claimthat the sentence
originally inposed is unconstitutional, and thus Castro has not
shown that the district court erred in concluding that Castro was
attenpting to use his 28 U S.C. § 2241 petition as a neans of

obtaining 28 U . S.C. 8§ 2255 relief. See Qo v. INS, 106 F.3d 680,

683 (5th Cr. 1997). Castro has also not shown that the district
court erred in concluding that Castro had not net the requirenents
of 28 U.S.C. 8§ 2255's savings clause and therefore that Castro was

not entitled to relief pursuant to 28 U S.C. § 2241. See Reyes-

Requena v. United States, 243 F.3d 893, 901 (5th GCr. 2001).

Because the district court correctly concluded that Castro was not
entitled to relief, the district court properly denied Castro’s
petition. See 28 U S.C. § 2243.

The judgnent of the district court is therefore AFFI RVED



