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PER CURIAM:*

Eduardo Marquez (“Marquez”) pled guilty to possession of

cocaine with intent to distribute in violation of 21 U.S.C.

§§ 841(a)(1) and (b)(1)(B).  He argues that the district court

plainly erred by assigning an initial offense level of 28 for

possession of 1.2 kilograms of cocaine and that the drug type and

quantity provisions of § 841(a) and (b) are unconstitutional

under Apprendi v. New Jersey, 530 U.S. 466 (2000).
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Though the district court may have failed to properly select

the initial offense level, this court’s rule for correcting

sentencing range errors is clear:  even where clear error exists,

the error will not be corrected as plain error if the original

sentence could be imposed on remand.  United States v. Leonard,

157 F.3d 343, 346 (5th Cir. 1998).  As Marquez concedes, his

second argument is foreclosed by United States v. Slaughter, 238

F.3d 580, 582 (5th Cir. 2000), cert. denied, 532 U.S. 1045

(2001).  In the absence of any convincing argument, the sentence

imposed by the district court is AFFIRMED.


