IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40747
Conf er ence Cal endar

CDELL BURCESS, SR

Pl ai ntiff-Appellant,
vVer sus
RONALD DAVI S, DR

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. G 00-Cv-118

February 19, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.

PER CURI AM *

Qdel | Burgess, Sr., Texas prisoner # 579316, appeals the
28 U . S.C. 8 1915(e)(2)(B) dismssal as frivolous of his 42 U S. C
§ 1983 |l awsuit alleging an Ei ghth Arendnent violation. Burgess
conpl ai ned that a prison physician, Dr. Davis, was deliberately
indifferent to his nedical needs by providing i nadequat e nedi cal
care and, specifically, by failing to exam ne himpersonally for

nmore than 48 hours after he suffered an injury.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The essence of Burgess’ conplaint is not that he was denied
medi cal care but that he could have received better care. H's
di sagreenent with the treatnent he recei ved does not state a

cause of action under 8 1983. See Varnado v. Lynaugh, 920 F.2d

320, 321 (5th Gr. 1991). At nost, his conplaint is one of
negli gence or nedical nmal practice, which does not rise to the
| evel of a constitutional violation. 1d. Mreover, because
Burgess has not specified any substantial injury he suffered
which is attributable to the delay in physical exam nation,

his claimfails. See Mendoza v. Lynaugh, 989 F.2d 191, 195

(5th Gr. 1993).

Burgess now all eges, for the first tinme, that his step 2
grievance has resulted in disciplinary action against Dr. Davis,
whi ch he asserts buttresses his claimof deliberate indifference.
Al t hough he presented his step 2 grievance to the district court,
he made no argunent concerning his success at the admnistrative
level. This court will therefore not consider the argunent. See

Shanks v. AlliedSignal, Inc., 169 F.3d 988, 993 n.6 (5th Gr.

1999); Burch v. Coca-Cola Co., 119 F.3d 305, 319 (5th Cr. 1997).

Furthernore, whether Dr. Davis failed to conply with prison
procedures when treating Burgess does not nmean that his treatnent
rose to the level of a constitutional violation.

The district court’s judgnent is AFFI RVED



