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PER CURI AM *

Pursuant to 5THQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
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| ri neo Lopez- Guzman appeal s fromguilty-plea convictions
for illegal entry intothe United States foll owi ng deportation for
an aggravated felony and revocation of supervised release on a
sentence for transporting an illegal alien within the United
States. 8 U.S.C. 88 1324(a)(1)(A(ii), (a(1)(A(v)(Il), 1326.

Lopez- GQuznman argues that the court erred in denying his
motion to grant a downward departure on the basis of a
significantly dimnished nental capacity. Lopez- Guzman cont ends
that the court m sunderstood its authority to consi der whether he
suffered from a volitional inpairnment under U S S.G § 5K2.13.
There is no indication in the record that the court did not
understand its authority to depart on these grounds. Accordingly,

this court lacks jurisdiction to review a refusal to grant a

downwar d departure. See United States v. Thanes, 214 F. 3d 608, 612

(5th Gr. 2000).
Lopez- Guzman argues that the magi strate judge | acked the
jurisdiction to conduct his guilty-plea hearings. Lopez- Guznman

concedes that his argunent is foreclosed by United States

v. Bolivar-Minoz, 313 F.3d 253 (5th Gr. 2002), but he seeks to

preserve the issue for Suprene Court review. The court held that
the error conplained of was procedural, not jurisdictional, and

coul d be waived if not properly preserved. Bolivar-Mnoz, 313 F. 3d

at 256-57. Lopez-CGuzman did not object to the magistrate judge’'s

except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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actions below, therefore he has waived his right to raise the
referral issue in this court. See id at 257. Because Bolivar -
Munoz is still good | aw and one panel of this court cannot overrul e

anot her absent superceding Suprene Court or en banc authority,

Lopez- Guzman’s argunent is foreclosed. See United States v. Ruff,

984 F.2d 635, 640 (5th Cr. 1993).

Lopez- Guzman also argues that for the first tinme on
appeal that 8 U S.C. 8§ 1326(b)(2) is unconstitutional because it
treats a prior conviction for an aggravated felony as a nere
sentenci ng factor and not an el enent of the offense. Lopez-Gizman

concedes that his argunent is foreclosed by Al nendarez-Torres v.

United States, 523 U S. 224 (1998), but he seeks to preserve the

i ssue for Suprene Court reviewin |ight of the decision in Apprendi
v. New Jersey, 530 U S. 466 (2000). Apprendi did not overrule

Al nendar ez-Torres. See Apprendi, 530 U S. at 489-90; see also

United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000).

Accordingly, this argunent |acks nerit.
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