IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40706
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE MARCOS VELA- TORRES

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(B-01-CR-621-1)

February 19, 2003
Bef ore BARKSDALE, DEMOSS, and BENAVIDES, G rcuit Judges.

PER CURI AM *

Jose Marcos Vela-Torres appeals from his guilty-plea
conviction of possession of, wth intent to distribute
approxi mately 91 kil ogranms of marijuana, in violation of 21 U S.C
§ 841.

Vel a- Torres contends the district court commtted reversible
pl ain error by assigning one crimnal history point for a sentence
i nposed nore than ten years before commencenent of the instant

of f ense. See U S.S.G 8 4A1.1, cnt. n. 3. This error, however,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



did not affect Vel a-Torres’ guidelines range. Because the district
court could “lawfully and reasonably” inpose the sane sentence on
remand, Vel a-Torres has not shown that this mstake constitutes
plain error. See United States v. Ravitch, 128 F. 3d 865, 869 (5th
CGr. 1997).

Vel a- Torres mai ntains that 21 U. S.C. § 841 i s unconstituti onal
in the light of Apprendi v. New Jersey, 530 U S. 466 (2000). As
Vel a- Torres concedes, his contention is foreclosed by circuit
precedent, see United States v. Slaughter, 238 F.3d 580, 582 (5th
Cr. 2000), cert. denied, 532 U S. 1045 (2001); instead, he raises
the issue to preserve it for Suprene Court review

Vel a- Tores’ final contention, that the judgnent inaccurately
refl ects he nmust pay a $100 speci al assessnent, |acks nerit. The
judgnent reflects that the assessnent was remtted.

AFFI RVED



