IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40670
Conf er ence Cal endar

SANTOS NEGRON

Peti ti oner- Appel | ant,
vVer sus
ERNEST CHANDLER, Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:01-Cv-484

Before JOLLY, JONES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Sant os Negron, federal prisoner # 40480-053, appeals from
the district court’s denial of his FED. R CGv. P. 60(b) notion
followng the dismssal of his 28 U S.C. 8§ 2241 notion for habeas
relief. This court reviews the denial of a Rule 60(b) notion for

an abuse of discretion. Seven Elves, Inc. v. Eskenazi, 635 F.2d

396, 402 (5th Gir. 1981).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Because Negron’s 28 U.S.C. 8§ 2241 petition challenged his
conviction, he had to show that 28 U S.C. 8§ 2255 provided him

with an i nadequate or ineffective renedy. Pack v. Yusuff, 218

F.3d 448, 452 (5th Cr. 2000). "[T]he savings clause of § 2255
applies to a claim (i) that is based on a retroactively
appl i cabl e Suprene Court decision which established that the
petitioner may have been convicted of a nonexistent offense and
(ii) that was foreclosed by circuit law at the tine when the

cl ai m shoul d have been raised in the petitioner’s trial, appeal,

or first §8 2255 notion." Reyes-Requena v. United States, 243

F.3d 893, 904 (5th Cr. 2001).

Citing Rutledge v. United States, 517 U S. 292 (1996), and

Apprendi v. New Jersey, 530 U S. 466 (2000), Negron argues that
his convictions for both conspiracy and participating in a
continuing crimnal enterprise (CCE) violate the Doubl e Jeopardy
Cl ause, and that his indictnment was defective for failing to

all ege drug quantities. Negron further asserts that, under

Ri chardson v. United States, 526 U S. 813 (1999), his CCE

conviction is defective because the jury was permtted to
consi der uncharged conduct when determ ning the series of
predi cate viol ations conprising that count.
We have held that alleged indictnent errors under Apprendi

and Richardson fail to satisfy the first prong of the Reyes-

Requena test because such clains do not denonstrate that a

def endant was convi cted of a nonexi stent offense. See Wsson V.
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U.S. Penitentiary Beaunont, TX, 305 F.3d 343, 347-48 (5th Cr.

2002). Simlarly, Negron’s double jeopardy argunent fails to

nmeet the second prong of the Reyes- Requena test since Rutl edge,

decided in 1996, was available to Negron well before the tinme he

filed his 28 U S.C. §8 2255 noti on. Reyes- Requena, 243 F.3d at

904.

Because Negron does not neet the test set forth in Reyes-
Requena for satisfying 28 U S.C. § 2255's savings cl ause
provisions, the district court did not abuse its discretion in
denying his FED. R Cv. P. 60(b) notion. Eskenazi, 635 F.2d at
402. Accordingly, we affirm

AFFI RVED.



