IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40658
Conf er ence Cal endar

ANTONI O M LACY,

Pl ai ntiff-Appellant,

ver sus

ARTHUR H. VELASQUEZ, Warden, M chael Unit;

M CHAEL L. STARKEY, Assistant Warden, M chael Unit;
JAMES YOUNG Major, Mchael Unit;

KEVIN G MAYFI ELD, Lieutenant, M chael Unit;

KENNETH PARTI N, Captain, M chael Unit;

PAVELA Kl RKPATRI CK; TAMMY HAM CESAR SAENZ; K. WARD,
STACEY ARTHUR,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:01-CV-426

' December 12, 2002
Before JOLLY, JONES, and WENER, C rcuit Judges.
PER CURI AM *
Antonio M Lacy, Texas prisoner # 594575, appeals the
dism ssal as frivolous and for failure to state a claimof his
42 U.S.C. § 1983 lawsuit challenging his disciplinary conviction

for attenpting to extort $8,000 froma fellow inmate by nmeans of

an altered governnent docunent, an order purportedly granting a

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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writ of habeas corpus. On appeal, Lacy does not renew any of the
nunmerous clains he raised in his original conplaint, and those

clains are therefore waived. Yohey v. Collins, 985 F.2d, 222,

224-25 (5th Gr. 1993).

Lacy argued bel ow that $7,725, the amount equivalent to the
sumthat the charging officer testified was going to be paid to
hi min exchange for the fal se habeas order, was stolen fromhis
inmate trust account. The district court rejected this claim
correctly determning that the record showed that Lacy’s account
never actually contained such a sum Lacy now concedes that his
account never contai ned $7,725 but argues, for the first time on
appeal , that because there was never a deposit of $7,725, there
was insufficient evidence to convict himof extortion.

This court wll not consider Lacy s new theory of the case

as it was not first presented to the district court. See Shanks

v. AlliedSignal, Inc., 169 F.3d 988, 993 n.6 (5th Cr. 1999);

Burch v. Coca-Cola Co., 119 F.3d 305, 319 (5th GCr. 1997). Even

if the court were to consider the argunent, it is without nerit.
The charging officer’s testinony inplicating Lacy in the
extortion attenpt, as well as the corroborating docunentary

evi dence, constitute “sone” evidence of Lacy’ s quilt sufficient

to support his disciplinary conviction. See Superintendent,

Mass. Correctional Inst., Walpole v. HIl, 472 U. S. 445, 455-56

(1985) .
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Lacy’ s appeal is wholly without nerit, is frivolous, and is

t her ef ore DI SM SSED. See Howard v. King, 707 F.2d 215, 219-20

(5th Gr. 1983); 5TH QR R 42.2. The district court’s
di sm ssal of his conplaint counts as a “strike” for purposes of
28 U.S.C. 8 1915(g), as does this court’s dism ssal of the

i nstant appeal. See Adepegba v. Hammons, 103 F. 3d 383, 387

(5th Gr. 1996). This court has also affirned the dism ssal, as
frivol ous, of at |east one of Lacy’'s prior civil rights actions,

whi ch counts as a third stri ke. See id.:; Lacy v. Collins, No.

95-20033 (5th Cr. Aug. 8, 1995)(unpublished). Because Lacy has
accunul ated at | east three strikes, he may not proceed in fornma
pauperis in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 28 U S. C

8§ 1915(g). Lacy is further CAUTIONED to review any pendi ng
appeal s to ensure that they do not raise frivol ous issues.

APPEAL DI SM SSED; THREE- STRI KES BAR | MPOSED.



