IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40645
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ALBERTO ARELLANO- RAM REZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(M 01- CR-786- 1)
~ January 28, 2003
Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Def endant - Appel l ant Al berto Arellano-Ramrez appeals his
sentence i nposed followng his guilty pleatoillegal re-entry into
the United States. He had been deported foll ow ng conviction for
an aggravated felony. Arellano-Ramrez contends that the district
court erred in inposing the 16-level enhancenent under 8§
2L1.2(b)(1) (A of the guidelines because first degree cruelty to
children, wunder Ga CooeE ANN. 8 16-5-70(b) is not a crine of

vi ol ence. As Arellano-Ramrez concedes, he lodged no tinely
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objection, so we review his enhancenent for plain error only.

United States v. Mranda, 248 F.3d 434, 443 (5th Cr. 2001).

Section 2L1.2(b)(1)(A) (2001) of the guidelines requires the
addition of 16 levels to the base offense level if the defendant
was previously deported after the conmmssion of a crinme of
vi ol ence. The application notes define a crine of violence as “an
offense . . . that has an elenent the use, attenpted use, or
t hr eat ened use of physical force agai nst the person of another” and
other enunerated crines. UusSSsSG 8§ 2L1.2, coment. (n.
1(B)(ii)(l) and (11)); 18 U S C § 16(a). Under the Ceorgia
statute, the subject offense occurs when any person “nmaliciously
causes a child under the age of 18 cruel or excessive physical or
nental pain.” GA CooE ANN. § 16-5-70(h).

Arel l ano-Ram rez argues that Ceorgia |law does not require
proof of physical force to sustain a conviction under this statute.
This argunent fails, because a crinme of violence may be perpetrated
not only by the use of force but also by the attenpted or
t hreatened use of force. He also argues that the offense of
mal i cious cruelty to a child can be commtted by om ssion, as, for

exanple, failing to seek nedical care for a child. See ULnited

States v. Gracia-Cantu, 302 F.3d 308, 311-13 (5th Gr. 2002). |If

the statute did not require nalice as an elenent, this argunent
m ght have sone persuasive force. Failure to seek nedical care
wth the malicious intent of causing a child to suffer excessive

physical or nental pain is not, however, a sinple om ssion.
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Rather, it is, in effect, an act of physical force equivalent to a
beating. The sentence inposed by the district court based on the
finding that the Georgia statute of first degree cruelty to a child
defines a crinme of violence is not even clear, nuch |less plain

error. See Mranda, 248 F.3d at 443.

Arel | eano- Ram rez al so contends that the fel ony and aggr avat ed
felony provisions of 8 1326(b)(1) and (2) are unconstitutional,
both facially and as applied in this case. This argunent is

foreclosed by Al nendarez-Torres v. United States, 523 U S 224

(U.S. 1998), a decision that we are constrained to follow unl ess
and until it should be overruled by the Suprene Court. United

States v. Dabeit, 231 F.3d 979, 984 (5th G r. 2000).

AFF| RMED.



