IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40616
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
EMMVETT RAY DONI HOO,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
(4: 01- CR- 44- 20)
Novenber 21, 2002

Before DAVIS, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

Def endant - Appel | ant Emmett Ray Doni hoo appeals the district
court’s application of US S G § 2D1.1(b)(1) to increase his
of fense | evel for possession of a weapon during and in connection
with the drug conspiracy for which he was convicted. He argues
t hat possession of a firearmby George Ruff, a coconspirator, was
not foreseeable to him thus application of 8§ 2D1.1(b)(1) was

error.

Pursuant to 5THQR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in 5THAQR R 47.5. 4.



At sentencing, Sergeant Investigator Donald Flem ng of the
Texas Departnment of Public Safety Narcotics testified that during
surveil l ance of the nethanphetam ne “cook” site, he observed Ruff
wal ki ng around carrying a sawed-off shotgun in close proximty to
Doni hoo and the other participants in the cook. It can fairly be
inferred from Doni hoo's proximty to Ruff while Ruff carried the
sawed- of f shotgun that Doni hoo was aware of the existence of the
shotgun as well as its use during the cook, i.e., in connection
wth the conspiracy. Al so, Donihoo' s adm ssion to the probation
of ficer that he believed Ruff was a “rough type” who had guns nade
Ruff’s carrying of a weapon during the “cook” foreseeable, as did
the nature of the activity of “cooking” nethanphetam ne. See

United States v. Martinez, 808 F.2d 1050, 1057 (5th G r. 1987).

The court’s finding that Doni hoo's subsequent retraction of his
adm ssion was not credible was not clearly erroneous in |ight of
the ot her evidence presented at sentencing and in the presentence

report. See United States v. Garza, 118 F.3d 278, 285 (5th Cir.

1997) .
The district <court did not clearly err in applying
§ 2D1.1(b)(1) to increase Doni hoo's sentence. See id.

AFFI RVED.
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