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PER CURI AM **

Based on nunerous i ssues, sone of which are reviewed only for
plain error, Jesus Benitez-Torres challenges his conviction for
attenpted nurder of a Border Patrol Agent and his sentence for that
of fense, as well as for two illegal alien-related of fenses to which
he pleaded guilty. Primarily at issue are enhancenents to Benitez’

base offense | evel under the Sentencing CGuidelines. AFFI RVED.

"‘District Judge of the Northern District of Texas, sitting by
desi gnati on.

“Pursuant to 5TH CR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



l.

On 26 July 2001, Benitez drove an autonobile into the United
States Border Patrol checkpoint near Falfurrias, Texas. In his
vehicl e were his m nor daughter and three adults, two of whomwere
undocunent ed ali ens. Border Patrol Agents questioned Benitez-
Torres and the passengers about their immgration status; all
clainmed to be Anerican citizens. Because the Agents doubted those
clains, the vehicle was referred to the secondary i nspection area.
There, one of the adults admtted she was illegally in the United
States; she was det ai ned.

Because of this adm ssion, Benitez was placed under arrest.
The Agents ascertai ned Benitez had been previously deported. Wile
his arrest was being processed, Benitez was restrained.

Benitez escaped and ran to his vehicle. A nunber of Agents
pursued him Before Benitez was able to close the driver’s-side
door, Agent Garcia reached through it to seize Benitez; Agent
Cantu, through the rear driver’'s-side wndow to seize Benitez’
chi n.

Benitez accelerated the vehicle in reverse; another Agent
fired a shot, striking Benitez in the hand. Meanwhi | e, Agent
Garcia had been thrown to the ground by the open driver’s-side
door. The follow ng occurred as Benitez continued in reverse at a

“very high rate of speed’: Agent Garcia was dragged for 40 feet by



the open door; and the driver’s-side electric rear w ndow cl osed,
trappi ng Agent Cantu’s right arm

Agent Garcia was dislodged when Benitez’ vehicle struck a
vehicle belonging to the Geen famly; the inpact turned the
Greens’ vehicle “alnpst ... 90 degrees”. When Benitez hit that
vehi cl e, Agent Cantu, trapped by the driver’ s-side rear wi ndow, was
throwm backwards against the rear quarter panel of Benitez’
vehicle. The Agent was then able to stand beside the vehicle, but
wth his right armstill trapped.

| medi ately, Benitez drove forward at a “very high rate of
speed”. To prevent being dragged, Agent Cantu | odged his | eft foot
inside the still-open driver’'s-side front door; he yelled at
Benitez, telling himto stop and that Benitez was “going to kil
[hin”. Instead, Benitez continued accelerating (up to 70 mles
per hour) and began to swerve in an apparent attenpt to shake Agent
Cantu off the vehicle.

Wth his left foot, Agent Cantu was able to depress the
energency brake; the vehicle began to slow Benitez then began
swerving toward the side of the road in an effort to brush the
Agent against trees. Consequently, with his [eft arm Agent Cantu
began to westle for control of the steering wheel.

In response, Benitez, while still accelerating with his right
foot, began to kick at Agent Cantu with his left. \Wen this net

W th no success, Benitez stopped depressing the accel erator and



began ki cking the Agent with both feet. Finally, in fear for his
life, Agent Cantu renoved his weapon with his left hand and shot
Benitez in the chest. The vehicle coasted to a stop less than
three-quarters of a mle fromthe checkpoint.

As a result of Benitez’ conduct: Agent (Garcia received
numer ous brui ses and abrasions and was hospitalized; one of the
Greens’ children bunped his face, causing a bloody nose; Agent

Cantu recei ved m nor bruises; and operations at the checkpoi nt were

di srupt ed.
Benitez was charged wth: (1) illegal transporting, and
attenpted illegal transporting, of an alien, in violation of 8

USC 8§ 1324(a)(1)(A)(ii) and (B)(ii) and 18 U.S.C. 8§ 2; (2)
illegal reentry into the United States, after having been deported
followng a felony conviction, in violation of 8 U S.C. § 1326(a)
and (b)(1); (3) attenpted nurder of a Border Patrol Agent (Agent
Cantu), in violation of 8 U S.C. 8§ 1113 and 1114; and (4) assault
wth a deadly weapon on a Border Patrol Agent (Agent Garcia), in
violation of 18 U S.C. § 111(a)(1l) and (b).

Benitez pleaded guilty tothe alien transportation and il |l egal
reentry counts. A jury convicted him of attenpted nurder; it
acquitted himon the assault charge.

The presentence investigation report (PSR) grouped the alien
transportation and attenpted nurder convictions, pursuant to

Sentencing Quidelines 8 3D1.2(c); the base offense |evel was 12.



The PSR recomrended that the | evel be reduced by three because the
transportation offense was not commtted for profit. See U S S G
8§ 2L1.1(b)(1).

The PSR recommended t hat t he base of fense | evel be enhanced as
follows: by two, because Benitez had previously been convicted of
a felony (illegal reentry in 1999), see U S S.G 8§ 2L1.1(b)(3);
pursuant to Guidelines 8 2L1.1(b)(4)(A), to 22, because a firearm
was di scharged during the offense; by two, to account for the risk
of death or injury to non-Agents (the Geen famly) created by
Benitez’ conduct, see U S. S .G 8§ 2L1.1(b)(5); by two, pursuant to
Quidelines 8 2L1.1(b)(6)(1), to account for the injuries caused
Agents Garcia and Cantu; by three, because, “during the course of
the offense or immedi ate flight therefront, Benitez assaulted a | aw
enforcenent officer, thereby creating a “substantial risk of
serious bodily injury”, see US. S.G 8§ 3Al1.2(b); by two, because
Agent Cantu was physically restrained, see U S S. G § 3Al.3; hy
two, for the endangernent of the Agents who pursued Benitez and
Agent Cantu, see U.S.S.G 8§ 3Cl.2; and by two, pursuant to § 3CL. 1,
to account for Benitez’ obstruction of justice (attenpt to flee
prosecution for the illegal alien related charges).

As a result of the reduction, enhancenents, and a nultiple-
count adj ustnment nmade pursuant to Gui delines 8§ 3D1.4 (incorporating

theillegal reentry offense), the recommended of fense | evel was 35.



Beni tez objected to the PSR and noved for a downward departure; the
Governnent, for an upward departure. Benitez contended, inter
alia: he did not willfully cause the firearmdischarge; the
restraint enhancenent was i nproper because restraint is an el enent
of attenpted nurder and because the evidence did not show he
willfully caused It pur suant to Gui del i nes 88
2L1. 1(b)(5)(substantial risk to non-Border Patrol Agents —the
Geen famly) and 3Cl.2 (reckless endangernent to another in the
course of fleeing), the enhancenents “doubl e counted” for the sane
conduct, see U S.S.G 8§ 2L1.1 cnt. n.6; and the enhancenents under
the just-described 88 3Cl.2 (concerning those other than Agent
Cantu, such as the Geen famly) and 3Al.2 (assault on |aw
enforcenent officer so as to cause substantial risk of injury)
“doubl e counted” for the sane conduct, see U S.S.G 8§ 3Cl.2, cnt
n. 1.

The district court overrul ed the objections except for double
counting of 88 2L1.1(b)(5) and 3Cl.2. Benitez' resulting offense
|l evel was 33; with a crimnal history of IV, this translated into
an inprisonnent range of 188 to 235 nonths. The district court
departed upward and sentenced Benitez to 312 nonths in prison.

1.

Benitez contends: (1) the failure to instruct the jury, sua

sponte, on a lesser-included offense of attenpted mansl aughter

constituted reversible plain error; (2) the offense |evel should



not have been enhanced for discharge of a firearm because Benitez
did not willfully cause it; (3) enhancing pursuant to Quidelines 88
3Cl.2 and 3Al1.2(b) constituted double counting; (4) the offense
| evel should not have been enhanced for the restraint of Agent
Cantu; (5) the upward departure constituted an abuse of discretion;
and (6) in the light of Apprendi v. New Jersey, 530 U S. 466
(2000), 8 U S.C. 8§ 1326(b)(1) and (2) are wunconstitutional.
Several of these contentions are reviewed only for plain error.
A

Concerning not instructing on attenpted manslaughter, a
| esser-included of fense instruction nmay be given “if, but only if,
(1) the elenents of the offense are a subset of the el enents of the
charged offense, and (2) the evidence at trial permts a jury to
rationally find the defendant guilty of the |esser offense and
acquit himof the greater”. United States v. Lucien, 61 F.3d 366,
372 (5th Cr. 1995). GCenerally, we reviewthe first consideration
de novo; the second, for abuse of discretion. Id.

Because Benitez did not request the attenpted mansl aughter
instruction, we instead reviewonly for plain error. E.g., United
States v. Estrada-Fernandez, 150 F.3d 491, 495 (5th Cr. 1998).
For there to be plain error, the error nmust be “clear” or “obvious”
and affect a defendant’s substantial rights. Even then, we have
di scretion whether to correct the error; generally, we wll do so

only if it “seriously affect[s] the fairness, integrity, or public



reputation of judicial proceedings”. United States v. Calverl ey,
37 F. 3d 160, 162 (5th Cr. 1994) (en banc), cert. denied, 513 U. S.
1196 (1995).

In urging reversible plain error, Benitez maintains a nunber
of circunstances show he acted in “the heat of passion”. See
United States v. Browner, 889 F.2d 549, 552 (5th Gr. 1989). For
i nstance, he testified: he fled out of fear that his daughter
woul d be deported; he was shot in his hand and was afraid he woul d
be shot by the Agents; and he had blurred vision and ringing ears.
According to Benitez, such circunstances “throw into question”
whet her he acted with the requisite nalice for attenpted nurder.

However, as the Governnment notes, Benitez testified at trial
that he did not know Agent Cantu was trapped by the rear w ndow.
Qoviously, it is not plain error not to instruct the jury on
attenpted manslaughter where a defendant never testified he
attenpted to kill in “the heat of passion” and testified, instead,
that he did not know his actions had placed anyone in danger.

Alternatively, Benitez bases reversible plain error on not
instructing on attenpted involuntary mansl aughter. To establish
t hat such an of fense even exists, Benitez cites only United States
v. Anderson, 503 F.2d 420 (6th Cr. 1974). There was no “clear” or

“obvious” error; the offense is not recognized in this circuit.



B
Beni tez chal | enges vari ous aspects of his sentence, including
enhancenents to his base offense |level, the upward departure, and
the constitutionality of 8 U S.C. § 1326(b)(1) and (2).
1
Three enhancenents are contested. A district court’s
application of the CGuidelines is reviewed de novo; its factua
findings, only for clear error. United States v. Gllyard, 261
F.3d 506, 509-10 (5th Gr. 2001), cert. denied, 534 U S. 1094
(2002).
a.
Concerning the firearmdi scharge, and pursuant to Cui delines
8§ 2L1.1(b)(4)(A), a six-level enhancenent is proper if a weapon is
di scharged during the comm ssion of the offense. |f the resulting
of fense level is less than 22, however, it should be increased to
that level. Pursuant to CGuidelines 8§ 1Bl1.3(a)(1)(A), Benitez is
responsible only for those acts or om ssions that he “induced ..
or willfully caused”. He clains the evidence does not show he
wllfully caused Agent Cantu to di scharge his weapon
United States v. Roberts, 203 F.3d 867 (5th Cr.), cert.
deni ed, 530 U. S. 1238 (2000), held a defendant induced or willfully
caused a third party to discharge a firearm when he caused the
third party to fear for his |life and discharge his firearm to

prevent it from being used on him Al though Agent Cantu had no



reason to fear Benitez would use the Agent’s firearmon the Agent,

Agent Cantu testified that, in order to save his life, he felt he

had no other option than to fire at Benitez. The district court

did not clearly err in holding Benitez’ actions willfully caused

the Agent to discharge his firearm See Roberts, 203 F.3d at 870.
b.

Benitez maintains the § 3Cl.2 enhancenent for reckless
endangernent during flight was inproper because: it was
duplicative of the § 3Al.2(b) enhancenment (assault on |[|aw
enforcenent officer so as to create substantial risk of bodily
injury); and he did not willfully cause the endangernent to the
Geen famly, the risk to whom forned the district court’s
rationale for the § 3Cl.2 enhancenent.

i

The CQuidelines provide: “Do not apply [the § 3Cl. 2]
enhancenent where ... another adjustnent in Chapter Three[] results
in an equi val ent or greater increase in offense | evel solely on the
basis of the sanme conduct”. U S S G 8§ 3ClL.2 cnt. n.1 (enphasis
added). Benitez contends the conduct underlying the 88 3Cl.2 and
3Al1. 2(b) enhancenents was the sane.

Qur “sanme conduct” inquiry focuses “on the tenporal and
spatial distinctiveness or separateness of the acts [to determ nej
whet her [Benitez’] conduct involves nore than one cul pable act”.

Gllyard, 261 F.3d at 511. See also, United States v. Matos-

10



Rodri guez, 188 F.3d 1300, 1309-12 (11th Gr. 1999), cert. deni ed,
529 U. S. 1044 (2000). In Gllyard, the defendant endangered
numerous people in the course of a 32-mle autonobile chase by
police. 1In describing the sets of conduct that endangered police
of ficers and construction workers, respectively, our court noted:
Al t hough both occurred during the sane
chase, both occurred at different tinmes and in
different places. Al t hough the ... chase
jeopardi zed all inthe vicinity, [defendant’s]
threats of force upon police occurred on the
interstate and after his endangernent of the
construction workers on the nedian.
ld. at 512 (enphasis added).

Concer ni ng doubl e-counting vel non, the district court stated:

The conduct ... may have all been in the sane
event, that is, tenporally and geographically.
But the conduct that endangered the G eens was
different than the conduct that endangered
O ficer Cantu. And | do not think it’s the
sanme conduct, and |'’m not going to nmake that
fi ndi ng.

Benitez endangered the G eens by speeding toward them in
reverse. He |ater endangered Agent Cantu by speeding forward for
al nost three-quarters of a mle with the Agent trapped by the rear
driver’s-side w ndow, attenpting to “brush” the Agent against
trees, and attenpting to kick him out of the vehicle. The acts
concerning the Greens and the Agent were separate and di stinct both
intim and place. The danger to the Agent arose after that to the

G eens had ceased. Benitez’ conduct affecting the G eens occurred

11



entirely within the checkpoint; that which affected Agent Cantu, on
the highway nearly a mle away. See Gllyard, 261 F.3d at 512.

Moreover, this is not a case in which there was only one act
endangering different sets of people. See United States v. Hayes,
135 F. 3d 435, 438 (6th Cr. 1998) (88 3Cl. 2/ 3Al. 2(b) doubl e counti ng
because single acceleration resulting in injuries to both |aw
enforcenent officer and child was “single, uninterrupted act”). As
noted, at a mninumthere were different sets of actions —speedi ng
inreverse; stopping tenporarily upon hitting the G eens’ vehicle;
and attenpting later in forward to renpove Agent Cantu from the
vehi cl e.

Earlier in the sentencing hearing, the district court upheld
Beni tez’ doubl e-counting objection to the inposition of
enhancenents pursuant to both 8§ 2L1.1(b)(5) and 3Cl.2. Section
2L1. 1(b)(5) forecloses the use of both CGuidelines if the conduct
underlying the 8§ 2L1.1(b)(5) enhancenent “related to fleeing from
a law enforcenent officer”. US S.G8§ 2L1.1, cnt. n.6. Notably,
this | anguage does not condition that double-counting issue on
whet her the conduct underlyi ng both enhancenents was the “sane”; it
only requires that the 8 2L1.1(b)(5) conduct concern flight froma
| aw enforcenent officer. Although the district court observed that
t he conduct endangering the Greens (8 2L1.1(b)(5) in the PSR) and
t hat whi ch endangered t he pursui ng Border Patrol Agents (8 3ClL.2 in

the PSR) was “one course of conduct”, that did not preclude it from

12



holding that the attenpted nurder of Agent Cantu entailed
significantly different conduct from the earlier endangernent to
t he G eens.

Therefore, the district court did not clearly err by finding
the 88 3Al1.2 (danger to Agent Cantu) and 3Cl.2 (danger to G een
famly) actions were not the sane conduct; nor did it err inits
application of the Guidelines. See Gllyard, 261 F.3d at 510-11

ii.

Benitez summarily contends he did not willfully cause’
reckl ess endangernent” to the G eens. Cuidelines 8§ 1Bl1.3 requires
specific intent for enhancenents under 88 2 and 3 “[u]nless
ot herwi se specified”. Section 3Cl.2 only requires that a def endant
“recklessly created a substantial risk of death or serious bodily

injury.... (enphasi s added). Benitez need not have willfully
caused such endanger nent.
C.

Next, Benitez contests the § 3Al. 3 enhancenent for restraining
Agent Cant u. He nmai ntains: the enhancenent should not apply
because the restraint was an el enent of the offense; and there was
no evidence that he willfully caused the restraint.

i
The 8 3A1.3 “restraint” enhancenent is not to be applied

“where the unlawful restraint of a victimis an elenent of the

offense itself (e.g., this adjustnment does not apply to offenses

13



covered by 8§ 2A4.1 (Ki dnappi ng, Abduction, Unlawful Restraint))”.
US S G §8§3A1.3 cnt. n.2. For determ ning whether “restraint” is
an elenment of the offense, we look only to its statutory
definition. E. g., United States v. Gaytan, 74 F.3d 545, 560 (5th
Cr.), cert. denied, 519 U S 821 (1996). “Restraint” is not an
el enrent of attenpted nurder. 18 U.S.C. 88 1111, 1118.

ii.

I n mai ntaining the evidence does not show he willfully caused
Agent Cantu’s restraint, Benitez cites Agent Garcia s testinony
that “there’s no way” Benitez could have activated/cl osed the rear
w ndow, thereby trapping Agent Cantu, because, had he noved his
hand to do so, Agent Garcia woul d have been able to pull himout of
the vehicle while being dragged in reverse. Benitez suggests it is
nmore likely that Agent Garcia, in holding on to the driver’s-side
door, accidentally activated the rear w ndow, thereby trapping
Agent Cantu’s arm

Even though the district court accepted that version of
events, it rejected the objection to the § 3Al. 3 enhancenent:

It still doesn’'t get [past] the fact that
[ Benitez] drove for several m nutes with Agent
Cantu hanging there while he was trying to go
into the woods and unrestrain Agent Cantu.
Now he coul d have stopped at any nonent
and |l et Agent Cantu off, which he didn't do.

So however he began restraint, [Benitez]
continued the restraint and did it on purpose.

14



Quidelines § 1B1.3 states: “Unless otherw se specified,

adj ustnents in Chapter Three[] shall be determ ned on the basis of

the follow ng: (1)(A all acts and om ssions commtted ... or
willfully caused by the defendant ... that occurred during the
comm ssion of the offense of conviction....” (Enphasis added.) The

district court correctly applied 8§ 3Al. 3, because Benitez did not
stop and rel ease Agent Cantu. Moreover, the underlying finding
that Benitez knew the Agent was trapped by the w ndow was not
clearly erroneous.
2.

The district court departed upward from the applicable
CGui delines range of 188-235 nonths to 312 nonths (77 nonths).
Benitez maintains the departure was based on invalid grounds and
was unreasonabl e.

A departure is reviewed for abuse of discretion. E.g., Koon
v. United States, 518 U S. 81, 96-98 (1996). I f the Quidelines
fail to adequately account for aggravating circunstances
surroundi ng an of fense, an upward departure i s perm ssible on that
basis. United States v. Schneltzer, 20 F.3d 610, 613 (5th Gr.),
cert. denied, 513 U S. 1041 (1994). W review de novo whether a
factor is “a permssible basis for departure”. United States v.
Cade, 279 F.3d 265, 270 (5th Gr. 2002) (quotation omtted); 18
U S . C 8§ 3742(e). Even if one or nore of the reasons given to

justify a departure is deened invalid, it my neverthel ess be

15



upheld if the remaining reasons justify it. United States v. Kay,
83 F.3d 98, 101 (5th Cr.)(citations omtted), cert. denied, 519
U S. 898 (1996).
a.

The district court’s stated reasons for departing upward were
t he enhancenents’ failure to account for the risk of death or
serious bodily injury to nore than one person; the injuries
sustai ned by the nenber of the G een famly; and the disruption of
governnental function caused by Benitez’ conduct. (As discussed
infra, the Governnent also noved for an upward departure based on
conduct that did not enter into the determ nation of the applicable
Qui deline range, see @uidelines 8§ 5K2.21; but, it conceded at
sentencing that this was subsunmed within the above grounds.)

i

Quidelines 8 2A2.1, applicable to attenpted nurder, provides:
“I'f the offense created a substantial risk of death or serious
bodily injury to nore than one person, an upward departure may be
warranted”. U S. S .G 8§ 2A2.1 cm. n.3 (enphasis added). Such a
ground i s obviously a “perm ssible basis for departure”. Cade, 279
F.3d at 270.

Beni t ez cont ends t he enhancenents pursuant to 88 3Al. 2 (danger
to Agent Cantu) and 3Cl.2 (danger to all those at the checkpoint,
including the Geen famly) had already accounted for the risks

Beni tez i nposed on those at the checkpoint. The conbi ned increase,

16



however, does not take into account the significant risks inposed
on: the entire Geen famly; other civilians at the checkpoint,
i ncl udi ng Beni tez’ daughter; Agent Garci a, when Benitez accel erated
in reverse; or other Border Patrol Agents, who attenpted to stop
Beni tez and save both Agents Garcia and Cantu. The district court
did not abuse its discretion in departing upward on this basis.

As noted, with regard to the risk to Agent GGrcia, the
Governnment al so suggested 8§ 5K2.21 (upward departure based on
di sm ssed or uncharged conduct) as a basis for the departure in the
light of Benitez' acquittal for the assault on Agent Garcia. As
al so noted, the Governnent conceded at sentencing that the § 5K2. 21
ground was subsuned wthin the other grounds for departure.
Beni tez contends the district court did not find by a preponderance
of the evidence that Benitez intended to assault Agent Garcia. See
United States v. Watts, 519 U S. 148, 157 (1997). This matters
little in the 8§ 2A2. 1 analysis, which requires only a substanti al
risk to others. For its 8 5K2.21 analysis, the district court
ruled the assault on Agent Garcia was a “foreseeabl e consequence”
of Benitez’ flight. As a result, the court was entitled to
determ ne that the preponderance of the evidence proved t he conduct
underlying the assault charge. Thus, the district court did not
abuse its discretion in departing upward based on that ground.

In any event, the court considered the § 5K2.21 issue within

the context of the 8 2A2. 1 significant risk ground. As a result,
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“the district court would have inposed the sane sentence absent”
the § 5K2.21 factor. See Cade, 279 at 273.
ii.

Qui delines 8§ 5K2.2 provides: “If significant physical injury
resulted, the court may increase the sentence above the authorized
gui del i ne range.... If the injury is less serious ... a less
substantial departure would be indicated”. (Enphasis added.)
Restated, physical injury is a permssible basis for departure.

As Benitez notes, the injuries to Agent Cantu were accounted
for by the § 2L1. 1(b) (6) enhancenent. (In fact, the district court
enhanced pursuant to 8 2L1.1(b)(6) for the injuries to Agents Cantu
and Garcia.) Benitez contends the abrasions, cuts, and bl oody nose
suffered by Agent Garcia and the Green fam |y nenber do not riseto
the level of 8§ 5K2.2 “significant physical injury”. See United
States v. Singleton, 917 F.2d 411, 413-14 (9th G r. 1990)(for
upward departure, injuries must be nore than “scratches, scrapes
and bruises”).

At sentencing, Benitez did not object to this basis for
departure; therefore, we review under the narrow plain error
standard. E.g., United States v. Alford, 142 F.3d 825, 830 (5th
Cr.), cert. denied, 525 U. S. 1003 (1998). In any event, as noted,
8§ 5K2.2 provides for a “less substantial departure” when inflicted
injuries are relatively mnor. Benitez does not explain how the

portion of the upward departure attributable to this basis was
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anyt hing other than the requisite “l ess substantial”. The district
court did not commt plain error by departing upward based on t hese
i njuries.
i
Quidelines § 5K2. 7 permts a departure “[i]f the defendant’s
conduct resulted in a significant disruption of a governnenta

function.... Benitez contends an wupward departure for such
di sruption was not appropriate because, “[a]lthough the operators
of the checkpoi nt were occupi ed and i nconveni enced by the events in
question ... [they] were engaged in their normal responsibilities
— that is, preventing the trafficking of illegal aliens and
ot herwi se apprehending crimnals who have entered the United
States”. See Singleton, 917 F.2d at 414 (upward departure based on
governnental disruption inproper where primary function of police
is to apprehend crimnals).

Because Benitez did not object at sentencing to this basis, we
again reviewonly for plain error. Mreover, a district court has
“W de discretion” in departing upward pursuant to 8 5K2.7. United
States v. Bankston, 182 F.3d 296, 316 (5th Cr. 1999), rev'd sub
nom on other grounds, 531 U S. 12 (2000). Qobvi ously, Benitez
conduct required acts by Border Patrol Agents that went far beyond
their normal checkpoint activities. For exanple, nornmal operations

had to be suspended while nedical personnel responded to those

injured. The district court did not conmt plain error.
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b.

As noted, based on Benitez’ offense |level of 33 and cri m nal
history of |V, the sentencing range was 188 to 235 nonths. The
district court stated it was departing upward one offense |evel,
arriving at a guideline range of 210 to 262 nonths, within which it
sentenced Benitez to the statutory maxi numfor the attenpted nurder
of fense, 240 nonths. Additionally, the court sentenced himto 60
months for the illegal transportation offense, which it inposed
consecutive to the sentence for attenpted nurder; it al so sentenced
himto 120 nonths for the illegal reentry offense, 12 nonths of
whi ch were to run consecutive to the other sentences. As a result,
Benitez’ sentence was 312 nonths. That sentence woul d have been
wthin the Quideline range for an offense |evel of 37. See
US S G 8 5A (Sentencing Table). Therefore, the district court
essentially departed by four offense |evels, or 77 nonths.

Beni tez contends: assum ng the departure to an offense |evel
of 34 was not an abuse of discretion, the decision to depart beyond
the range for that level (210 to 262 nonths) was. Along this |line,
he mai ntains this additional 50-nonth departure was unexpl ai ned and
arbitrary.

Al though the district court explained it was increasing
Benitez’ offense | evel by one to account for the grounds for upward
departure, the consecutive sentences further reflect the court’s

opinion that this case fell ®“outside the heartland of cases in
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th[at] category”. The court’s failure to state it was departing
from offense level 34 to 37, before inposing the 312-nonth
sentence, was not an abuse of discretion. Along this line, Benitez
does not explain howa departure of 77 nonths woul d constitute such
an abuse. See United States v. Davenport, 286 F.3d 217, 221 (5th
Cir. 2002) (13-year departure not abuse of discretion).

3.

For the first tinme on appeal, Benitez contends 8 U S. C 8§
1326(b) (1) and (2) are unconstitutional in the light of Apprendi.
He concedes this point is forecl osed by Al nendarez-Torres v. United
States, 523 U. S. 224, 235 (1998), but presents it to preserve the
i ssue for possible Suprene Court review

L1l
For the foregoing reasons, the judgnent is

AFF| RMED.
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