IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40594
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
HERBERT EDWARD JAMES,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:92-CR-163-1

Novenber 6, 2002
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Her bert Edward Janes appeals fromthe sentence i nposed by the
district court after we granted his 28 U S.C § 2255 petition,
vacat ed his sentence, and remanded for resentencing.! Janes first
argues that his conviction and sentence are invalid because the

verdict returned by the jury was based on a redacted i ndictnent

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1 See United States v. Janes, No. 99-41476 (5th Cr. Jan. 29,
2001) .



different fromthe first superseding indictnment returned by the
grand jury. The redacted indictnent used by the jury differed from
the first superseding indictnent in that it omtted counts 2 and
5,2 which the government had dismssed, and renunbered the
remai ni ng counts.

I n 1993, Janes was convicted for various drug rel ated of f enses
and for being a felon in possession of a firearm W previously
upheld Janes’s conviction on direct appeal in United States v.
Washi ngt on. 3 Thereafter, we granted Janmes a certificate of
appeal ability and granted relief under 28 U S. C. 8§ 2255, holding
that James had shown that his trial counsel rendered ineffective
assistance by failing to challenge the indictnent because two
counts all eging that Janes had used or carried a firearmduring and
inrelationto a drug trafficking crine were tied to the sane drug
conspiracy.* On this basis, we vacated Janes’s conviction on one
of the counts and remanded for resentencing.?®

The issue that Janes raises concerning a difference between

2 Count 2 alleged that on May 6, 1992, Janes possessed with
intent to distribute a mxture or substance which contained a
det ect abl e anmobunt of cocai ne base. Count 5 alleged that a co-
def endant, Leonard Provost, possessed with intent to distribute
five grans or nore of a mxture or substance containing cocaine
base on Novenber 4, 1992.

344 F.3d 1271 (5th Gr. 1995).
4 James, No. 99-41476
> 1d.



the first superseding indictnent and the redacted indictnent is
out side the scope of this court’s mandate in the remand order, and
therefore was not properly before the district court at
resentencing.® Furthernore, even were the issue properly before
the district court, that court did not err in overruling Janes’s
objection to his presentence report. First, although Janes urges
that the renunbering of the indictnment produced a fatal variance
between the jury verdict and t he supersedi ng i ndi ct nent returned by
the grand jury, he m sapprehends the concept of a |egal variance.
“To prevail on a material variance claim a defendant nust prove
(1) a variance between the indictnment and the proof at trial, and
(2) that the wvariance affected the defendant’s substanti al
rights.”” Here, Appellant is not alleging a variance in the | ega
sense, that is, he is not asserting a variance between the charges
in the indictnent and the evidence proffered by the governnent at
trial. Rather, Janes is utilizing the term*®“variance” inits nore
literal sense: He clains that the verdict varied fromthe first
supersedi ng indictnent because, for exanple, the jury's guilty
verdict as to count 2 of the redacted indictnent actually
translated to the jury having found Janes guilty as to count 3 of
the first superseding indictnent. Thus, Janes’s objection is nore

accurately characterized as alleging an unlawful anendnent to the

6 United States v. Marnolejo, 139 F.3d 528, 531 (5th Cir.
1998) .

"United States v. Herrera, 289 F.3d 311, 318 (5th Cr. 2002).
- 3-



indictment, rather than a vari ance.

James’ s argunment that the renunbering constituted an
i nperm ssi ble anmendnent to the indictnent is unavailing. Al due
process requires is “that an indictnment afford a defendant notice
of the charges so that the defendant can prepare an adequate
def ense.”® The defendant cannot show t hat the redacted indictnent
failed to afford himnotice of the charges against which he had to
def end, because the only changes wought by the redaction were a
deletion of two dism ssed counts and a concom tant renunbering of
the charges. Thus, no substantive anmendnent to the indictnent was
made, and Janes’s constitutional rights were not violated.?®

Janes also argues that his sentence based on his drug

8 United States v. Alvarez-Mreno, 874 F.3d 1402 (5th Cir.
1989) .

I1d. (“‘[I]f a defendant has actual notice of the charges,
due process may be satisfied despite an i nadequate indictnent.’”);
cf. United States v. 2Zvi, 168 F.3d 49, 60 (2d Cr. 1999) (finding
that redaction of indictnent did not constitute a constructive
anmendnent of the indictnent); United States v. Adkinson, 135 F. 3d
1363, 1376-77 (1llth Gr. 1998) (“A redaction of an indictnent is
perm ssible so long as the elenents of the offense charged are
fully and clearly set out in what remains.... An indictnment may
not, however, be so severely redacted that any of the el enents of
the of fense are expunged.”); United States v. Difronzo, 26 F.3d 133
(9th Cr. 1994) (Table) (“D Fronzo contends that the district court
erred when it redacted Count 1.... [We reject[] the argunent that
a redacted indictnent is an inperm ssible anendnent.”).
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convi ctions®® vi ol at es Apprendi v. New Jersey, ! because the district
court did not instruct the jury to find a drug quantity as an
el enrent of the offenses. This issue, too, is beyond the scope of
our remand order.!? Moreover, Janes admits that the procedura
posture of this case is in the nature of collateral review, and we
have hel d that Apprendi is not retroactively available to cases on
collateral review in 8§ 2255 proceedi ngs. 3

AFFI RVED.

10 These constitute counts 1 though 6 of the redacted
i ndi ctment and counts 1, 3, 4, 6, 7, and 8 of the first superseding
i ndi ct nent.

11 530 U.S. 466 (2000).

2 Marnol ej o, 139 F. 3d at 531.

13 United States v. Brown, 305 F.3d 304, 310 (5th Cir. 2002).
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