IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40493
Summary Cal endar

THOVAS E. SI MMONS
Peti ti oner- Appel | ant,
ver sus
JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-00-Cv-170

 Mrch 7, 2003
Before DAVIS, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *
Thomas E. Si mmons, Texas prisoner #379918, appeals the
district court’s denial of his 28 U S.C. § 2254 petition, in
whi ch he chal l enged his disciplinary conviction for threatening

an officer. He argues that the district court erred in denying

his claimthat the disciplinary charge was brought in retaliation

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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for his having filed an Arericans Wth Disabilities Act (“ADA")
| awsuit agai nst the prison.

The respondent’s challenges to this court’s jurisdiction are
wi thout nmerit. The district court did not abuse its discretion
in granting Simmons’ notion to reopen because the conditions set
forth in FED. R App. P. 4(a)(6) were satisfied. See Inre
Jones, 970 F.2d 36, 39 (5th Gr. 1992). Contrary to the
respondent’s contentions, notice to counsel of the entry of
j udgnment was insufficient under the circunstances of this case,
and Simmons hinself was entitled to notice of the entry of
judgnent as required by FED. R App. P. 4(a)(6)(B)

Al t hough under 28 U. S.C. § 2253(c)(3), an order granting a
certificate of appealability (COA) nust specify the issue or
i ssues on which the applicant has nade a substantial show ng of
the denial of a constitutional right, alimted exception to this
requi renment “applies where the petitioner presented only one

issue to the district court.” See Miuniz v. Johnson, 114 F.3d 43,

45 n.1 (5th Gr. 1997)(citing Else v. Johnson, 104 F.3d 82, 83

(5th cir. 1997)). As Simmons points out, the only claimto
survive sunmary judgnent and on which the district court ordered
an evidentiary hearing was Simmons’ retaliation claim In his

reply brief, Simons states that he has waived “all clainms but
the retaliation clainmf and that the retaliation claim®is the
sol e subject of the instant appeal.” Based on the foregoing,

this court declines to remand and construes the district court’s
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order granting COA as directed to Simmons’ retaliation claim
See Muniz, 114 F.3d at 45 n.1; Else, 104 F.3d at 83.

Contrary to Simmons’ contentions, the testinony offered at
the evidentiary hearing does not support his retaliation claim
but supports the district court’s dismssal of the claim The
testinony established that there is no dispute that Si mons made
statenents to Curtis; that those statenents included references
to Nagle and suggested that other prison officers would face the
sane fate as Nagle; and that Sinmmons nade these statenents two
weeks after Nagle was killed, when a zero tolerance policy for
such statenents was in place at the prison. 1In light of the
foregoing, the magistrate judge’'s and district court’s finding
that Simons did not present evidence establishing a retaliation
claim but “at nost [Simmons] ha[d] shown that officials
overreacted to his comments” was not clearly erroneous. See

Clarke v. Stalder, 121 F.3d 222, 231-32 (5th Cr. 1997), vacated

on other grounds, 154 F.3d 186 (5th G r. 1998)(en banc).

Al t hough Si mmons asserts that the disciplinary charge was
“fal se” based on Curtis’ testinony that she believed a | esser
of fense woul d have been nore appropriate, Curtis confirned at the
evidentiary hearing that Si mmons nmade the statenent set forth in
her offense report. The district court previously concl uded

that, based on the statenent in the offense report, “sone
evi dence” supported Simmons’ conviction for threatening an

of ficer. See Superintendent, Mass. Correctional Inst., Wl pole
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v. HIll, 472 U S. 445, 455 (1985). Sinmmons does not chal |l enge
this specific finding.

Al t hough Si mmons asserts nunerous argunents in support of
his assertion that he presented a “chronol ogy of events”
establishing a retaliation claim he presents no sound basis for
di sturbing the magi strate judge’'s and district court’s findings
that the “chronol ogy of events” he presented did not conpel a

finding of retaliation. See Carke, 121 F.3d at 232.

Based on the foregoing, the district court’s judgnment

denying Simmons’ 28 U.S. C. § 2254 petition is AFFI RVED.



