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PER CURIAM:1

Ramiro Mendez-Paiz was convicted of being found in the United

States after having been previously deported, excluded, or removed

following a conviction of an aggravated felony.  For the first time

on appeal, he argues 1) that 8 U.S.C. § 1326(b)(1) and (2) are

unconstitutional in light of Apprendi v. New Jersey, 530 U.S. 466

(2000), and 2) that this court should remand for a correction of



2

the judgment of his conviction, which incorrectly referred to his

conviction offense as attempted reentry by a deported alien.  

Mendez-Paiz correctly notes that his challenge to the

constitutionality of 8 U.S.C. § 1326(b) is foreclosed by

Almendarez-Torres v. United States, 523 U.S. 224, 235, 239-40

(1998), but seeks to preserve the issue for further review.

Apprendi did not overrule Almendarez-Torres, and we are bound to

follow Almendarez-Torres.  See United States v. Dabeit, 231 F.3d

979, 984 (5th Cir. 2000), cert. denied, 531 U.S. 1202 (2001).

The judgment of the district court incorrectly states that

Mendez-Paiz was convicted of attempted illegal reentry as opposed

to being found in the country after having been previously

deported, removed, or excluded following an aggravated felony

conviction.  See United States v. Angeles-Mascote, 206 F.3d 529,

531 (5th Cir. 2000).  The case is therefore REMANDED for correction

of this clerical error.  FED. R. CRIM. P. 36; United States v. Sapp,

439 F.2d 817, 821 (5th Cir. 1971).  

AFFIRMED; REMANDED FOR CORRECTION OF CLERICAL ERROR IN

JUDGMENT. 


