IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40351
Summary Cal endar

ALEX GUERRA,

Pl ai ntiff-Appellant,
vVer sus
J. RENEAU, E.H OIT; E. HOWELL; B. CHEATUM UNI DENTI FI ED
ZAMORA, O ficer; UN DENTIFI ED KEETON, O ficer; UN DENTI FI ED
MANGRUM OFficer; UNI DENTIFIED H LYAR, O ficer; UN DENTIFIED
WEAVER, O ficer; UN DENTI FI ED HERNANDEZ, O ficer; MAI LROOM
SUPERVI SOR; GARY JOHNSON, Director, Texas Departnent of
Crimnal Justice, Institutional Division,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:01-Cv-329

 July 25, 2002
Bef ore REAVLEY, BARKSDALE and CLEMENT, Circuit Judges.
PER CURI AM ~
Al ex Querra, Texas prisoner #578328, appeals the district
court’s dismssal wthout prejudice of his 42 U S.C. § 1983 civil

rights conplaint for failure to exhaust adm nistrative renedies.

CGuerra asserts that the district court erred in dismssing his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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clains without first affording himan evidentiary hearing

pursuant to Spears v. MCotter, 766 F.2d 179, 180 (5th Cr.

1985), overruled on other grounds by Neitzke v. WIllians, 490

U S 319, 324 (1989). GCuerra argues that he provided a detailed
account of his grievance history relating to the clains presented
in his conplaint.

Title 42 U.S.C. 8 1997e(a) plainly requires that a prisoner
exhaust his admnistrative renedies before filing a 42 U S. C

8§ 1983 suit. Wendell v. Asher, 162 F.3d 887, 890 (5th Cr

1998). “Dism ssal under [42 U.S.C] 8§ 1997e is nmade on pl eadi ngs
w thout proof. As long as the plaintiff has all eged exhaustion
wth sufficient specificity, lack of adm ssible evidence in the

record does not formthe basis for dismssal.” Underwood V.

Wlson, 151 F.3d 292, 296 (5th Gr. 1998).

“The Texas Departnent of Crimnal Justice currently provides
a two-step procedure for presenting admnistrative grievances.”
Wendell, 162 F. 3d at 891. GQuerra’s original conplaint did not
all ege that he exhausted his adm nistrative renedi es under the
Texas inmate grievance procedure and in fact suggested that he
failed to do so. The conplaint and Guerra’ s nore definite
statenent specifically identified at nost two Step 1 grievances.
Since neither of these pleadings asserted, even conclusionally,
t hat Guerra exhausted his adm nistrative renedi es, GQuerra was not

entitled to a Spears hearing. See Spears, 766 F.2d at 180
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(holding that a Spears hearing is intended to dig beneath a
prisoner’s conclusional allegations to clarify his clains).

In his objections to the magi strate judge’'s report and
recommendation, Guerra asserted for the first time that he filed
his institutional grievances as required by 42 U S. C. §8 1997e and
that his nore definite statenent included statenents regarding
his various institutional grievances, including one of the
previously nentioned Step 1 grievances. However, the renaining
grievances nentioned in Guerra s objections were not in fact
identified in his nore definite statenment. Moreover, Cuerra’s
objections either did not identify those grievances with any
specificity or identified themw th dates show ng that they were
not resolved prior to the filing of Guerra’s 42 U S.C. § 1983
conplaint. Cuerra thus did not allege wth sufficient
specificity that he exhausted his adm nistrative renedi es before

filing the instant civil rights action. See Wndell, 162 F.3d at

890; Underwood, 151 F.3d at 296.

In light of the foregoing, the district court did not err in
di sm ssing without prejudice Guerra’s 42 U S.C. 8§ 1983 action for
failure to exhaust adm nistrative renedies. The district court’s

j udgnent i s AFFI RVED



