IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40338
Conf er ence Cal endar

ROBERT GONZALEZ, JR

Pl ai ntiff-Appellant,
vVer sus
THOVAS PRASI FKA, War den

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. C-01-CV-562

Cct ober 29, 2002
Bef ore DeMOSS, BENAVI DES, and STEWART, Circuit Judges.

PER CURI AM *

Robert Gonzal ez, Jr., Texas prisoner # 761485, appeals the
district court’s dismssal of his 42 U S . C § 1983 action as
barred by the applicable two-year statute of Iimtations and for
failure to exhaust his admnistrative renedies. He argues that
the limtations period should be tolled pursuant to Texas Rev. Q.
STAT. ANN. art. 5535 because he is in prison. Although Texas
law fornerly considered inprisonnment to be a disability which

tolled the running of the statute of Iimtations, the forner

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Article 5535 was repeal ed effective Septenber 1, 1987, and the
two-year limtations period now begins to run when the cause of
action accrues. See Tex. Qv Prac. & Rem CobE ANN. 8§ 16. 003( a)

(West 1999); Moore v. MDonald, 30 F.3d 616, 620-21 (5th Cr

1994). Therefore, the magistrate judge did not err in dismssing

Gonzalez’s 42 U . S.C. 8 1983 action as barred by the applicable

two-year statute of limtations. See Mowore, 30 F.3d at 620-21.
Gonzal ez argues that the nmagistrate judge erred in

dism ssing his action for failure to exhaust his admnistrative

remedi es as 42 U.S.C. § 1983 does not require exhaustion.

Exhaustion of admnistrative renedies is required by 42 U S. C

8§ 1997e(a). Further, a state prisoner’s mxed petition for both

monetary and injunctive relief is subject to the exhaustion

requi renent. See Wight v. Hollingsworth, 260 F.3d 357, 358

(5th Gr. 2001). Therefore, the magistrate judge did not err in
di sm ssing Gonzalez’s action on the alternative ground that he
failed to exhaust his adm nistrative renedies.

Gonzal ez’ s appeal is wthout arguable nerit and is

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Because the appeal is frivolous, it is DI SM SSED

See 5THCGQR R 42.2. CGonzalez is advised that the dism ssal of
this appeal counts as a strike under 28 U . S.C. § 1915(q).
Gonzal ez is al so advised that if he accunul ates three strikes

under 28 U. S.C. 8 1915(g), he may not proceed in forma pauperis

inany civil action or appeal while he is incarcerated or
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detained in any facility unless he is under inmm nent danger of
serious physical injury.

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



