UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40330
Summary Cal endar

JOSE | NEZ ZAPATA,
Peti ti oner- Appel | ant,
vVer sus
M CHAEL PURDY, Warden

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 01-Cv-120)

Oct ober 10, 2002
Bef ore BARKSDALE, DeMOSS and BENAVI DES, Circuit Judges.
PER CURI AM *

Jose | nez Zapata, federal prisoner # 24881-077, appeal s pro se
the denial of his 28 U S.C. § 2241 petition in which he chall enged
his convictions in 1994 for conspiracy to distribute cocai ne and
for conspiracy to distribute marijuana. (H's notion for
appoi ntment of counsel for this appeal is DEN ED.)

For the first tinme on appeal, Zapata contends: (1) the jury

instructions, which stated that the evidence did not have to

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



establish that all or any of the overt acts alleged had been
comm tted, reduced the charges against him (2) he was entitled to
a lesser included offense instruction; and (3) counsel was
ineffective for failing to raise these sane argunents. These newy
raised legal clains are not reviewable for the first tine on
appeal. See, e.g., Leverette v. Louisville Ladder Co., 183 F.3d
339, 342 (5th Cir. 1999), cert. denied 528 U.S. 1138 (2000).

Zapat a has been previously denied |eave to file a successive
§ 2255 petition asserting the district court violated Apprendi v.
New Jersey, 530 U. S. 466 (2000), by failing to instruct the jury to
find drug quantity beyond a reasonabl e doubt. He contends he can
now bring this claimin a 8 2241 petition, via the savings cl ause
of 28 U . S.C. § 2255.

To trigger 8 2255's savings clause, a habeas petitioner’s
claim (1) must be based on a retroactively applicable Suprene
Court deci sion which establishes that the petitioner may have been
convicted of a nonexistent offense; and (2) nust have been
foreclosed by circuit law at the tinme when the claimshould have
been raised in the petitioner’s trial, appeal, or first 28 U S. C
§ 2255 notion. See Reyes-Requena v. United States, 243 F.3d 893,
904 (5th Cir. 2001). “Apprendi inplicates only the validity of the
sentence” and “has no effect on whether the facts of his case woul d
support [the] conviction for the substantive offense”. Wsson v.

U S Penitentiary Beaunont, Tx., F.3d _ (5th Gr. 5 Sept.



2002, No. 01-41000), 2002 W. 31006173 at *4. Therefore, Zapata's
“Apprendi argunent ... does not anmount to a claim that he was
convi cted of a nonexi stent of fense as required by t he Reyes- Requena
savi ngs clause test”. Id.

AFFI RVED; MOTI ON FOR APPO NTMENT OF COUNSEL DEN ED



