IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40305
Summary Cal endar

CHARLES MELVI N JACKSON, JR.,

Pl ai ntiff-Appellee,
vVer sus
JOSEPH M TCHELL, Etc.; ET AL., Def endant s,

JOSEPH M TCHELL, Denti st,
Coffield Unit,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:01-CV-159

" December 10, 2002
Bef ore BARKSDALE, DEMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Dr. Joseph Mtchell appeals the district court’s denial of
summary judgnent based on qualified imunity. An order denying
qualified imunity is imedi ately appeal able if based on

conclusions of law rather than the presence of a genuine issue of

material fact. See Palner v. Johnson, 193 F.3d 346, 350 (5th

Cr. 1999). However, “if the district court concludes that the
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summary judgnent record raises a genuine issue of material fact
Wth respect to whether the defense of qualified imunity is
applicable, then that decision is not imedi ately appeal able.”
Id. at 351.

We conclude, as did the magistrate judge, that there are
genui ne issues of material fact as to the existence of a serious
dental need that preclude the grant of summary judgnent on the
basis of qualified immnity. Consequently, this court does not
have jurisdiction over Dr. Mtchell’s interlocutory appeal. See
Pal ner, 193 F.3d at 351.

We decline to exercise our pendent appellate jurisdiction
over the magi strate judge’'s denial of Dr. Mtchell’ s statute-of-
limtations defense because it is not “inextricably intertw ned”

wth the denial of qualified inmmunity. See Thornton v. Ceneral

Motors Corp., 136 F.3d 450, 454 (5th Gr. 1998).
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