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Bef ore BARKSDALE, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Ruben Zuni ga appeal s his guilty-pl ea conviction for possession
wth intent to distribute nore than 50 kil ogranms of mari huana, in
violation of 21 U S.C. 88 841(a)(1), (b)(1)(C. Zuniga contends
the district court erred by inposing, pursuant to U.S.S. G § 3Bl. 4,
a two-level sentencing enhancenent for using a mnor to avoid

detecti on of an of fense.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



A district court’s interpretation and application of the
Sentencing Guidelines is reviewed de novo; its factual findings,
only for clear error. E.g., United States v. Lowder, 148 F. 3d 548,
552 (5th CGir. 1998). Section 3Bl1.4 authorizes a two-1evel increase
“[1]f the defendant used or attenpted to use a person |less than
ei ghteen years of age to commt the offense or assist in avoiding
detection of, or apprehension for, the offense....”

Zuniga took inconsistent positions with respect to his
conpanion and her child, who were Zuniga' s passengers in the
vehicl e transporting mari huana. See United States v. Alarcon, 261
F.3d 416, 423 (5th Cir. 2001), cert. denied, 122 S. Ct. 854 (2002).
The district court did not clearly err in finding Zuniga and his
conpanion transported the child to evade suspicion by custons
agents.

Zuni ga al so asserts, for the first tinme on appeal, that the

provisions in 21 U.S.C. 8 841(a) and (b) are unconstitutional in
the light of Apprendi v. New Jersey, 530 U S. 466 (2000). Zuniga
concedes his contention 1is foreclosed by United States
v. Slaughter, 238 F.3d 580, 582 (5th Cr. 2000), cert. denied, 532
U S. 1045 (2001); he raises it to preserve it for Suprenme Court

revi ew.
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