IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40205
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROGELI O GUI LLEN- SEGURA

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. B-01-CR-470-1

February 20, 2003
Before WENER, EMLIO M GARZA, and CLEMENT, Circuit Judges.

PER CURI AM *

Rogelio Guill en-Segura appeals fromhis conviction of having
been found in the United States after having been deported and
af ter having been convicted of a prior felony, a violation of
8 US C § 1326.

For the first time on appeal, Quillen contends that the
magi strate judge was without jurisdiction or authority to conduct
his guilty-plea hearing because the district court did not

formally refer the case to the nmagistrate judge until after he
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had pleaded guilty. By failing to object in the district court
to the magi strate judge’s exercise of authority, Qiillen waived
his right to challenge this procedural defect in his

pl ea proceeding. United States v. Bolivar-Minoz, 313 F.3d 253,

257 (5th Cr. 2002).
Guillen argues that the “fel ony” and “aggravated fel ony”
provisions found in § 1326(b)(1) and (2) are unconstitutional

under Apprendi v. New Jersey, 530 U S. 466 (2000), because

Congress intended the fact of a prior felony or aggravated fel ony
to be a sentence enhancenent rather than an elenent to be charged
in the indictnent and proved to a jury. As he concedes,

Quillen s contention regarding Apprendi is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998).

See United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000)

(noting that the Suprene Court in Apprendi, 530 U S. at 489-90,

expressly declined to overrule the controlling A nendarez-

Torres), cert. denied, 531 U S. 1202 (2001). <Cuillen raises this

i ssues to preserve it for review by the Suprene Court.

AFFI RVED.



