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PER CURI AM !
Charles T. Wckersham appeals the denial of his petition for

the wit of coramnobis. Because the error Wckershamurges falls

bel ow the rigorous standard for coramnobis relief, we affirm

| . FACTUAL AND PROCEDURAL HI STORY
Charles T. Wckersham sold a grain elevator to the Port of

Orange at a profit of approximately $350,000. W ckersham deferred

! Pursuant to 5th Circuit Rule 47.5, the court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Crcuit
Rul e 47.5. 4.



recognition of this incone under Internal Revenue Code 8§ 1033
whi ch all ows taxpayers to defer recognition of capital gains from
sal es taking place under a threat of condemmation. The sale was
publicized and controversial; one dissenter, fornmer Port of Orange
Comm ssioner Curtis Smth, wote letters to the editor expressing
hi s di sapproval . Smith also conplained to famly friend Judy
Stanl ey, a special agent for the Internal Revenue Service. Agent
Stanl ey was the daughter of Smth's fornmer business partner, and
during her service as executor of her father’'s estate, she often
sought Smth's guidance in conducting the affairs of the estate.
Smth wote several checks to Agent Stanl ey, apparently to service
a nortgage encunbering estate property until it could be sold. One
check was witten the day Smth conplained to Agent Stanley about
the grain el evator sale.

Agent Stanley comrenced an investigation that culmnated in
W ckershams prosecution and conviction for mking a false
statenent on his tax return in violation of 26 U S.C. § 7206(1).
W ckersham s conviction required the jury to conclude that he knew
the grain elevator was not truly under a threat of condemati on
Agent Stanley’'s testinony dealt neither with the existence of a
threat of condemmation nor with Wckersham s know edge of such a
threat. Rather, she described his tax liability assum ng the sale
was not under a threat of condemmation, testifying that Wckersham
failed to report capital gain of $349,641 and pay the $97, 899 tax
owed on the gain. Testinony fromother w tnesses, who unli ke Agent
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St anl ey had know edge of the events surrounding the sale, allowed
the jury to conclude that a threat of condemati on was absent. At
the time of the trial, neither the governnment nor W ckersham was
aware of Agent Stanley’'s relationship wwth Curtis Smth or that he
had alerted her to the sale in question. Wckershan s conviction

was affirnmed by this Court in United States v. Wckersham 29 F. 3d

191 (5th Gr. 1994).
After conpleting his sentence, Wckersham |earned of the
relationship between Smth and Agent Stanley. W cker sham

petitioned for a wit of error coram nobis, arguing that his

convi ction was obtained in violation of Brady v. Maryl and, 373 U. S.

83 (1963), and Gglio v. United States, 405 U S. 150 (1972). The

district court rejected the petition, concluding that the materi al
portion of Agent Stanley’'s testinony dealt with tax cal cul ati ons,
and her possible inpeachnent, had W ckersham known about her
relationship with Smth, would not have resulted in a different
outcone. W ckersham now appeal s.

I'1. DI SCUSSI ON

The Suprenme Court has held the wit of error coramnobis to be

avai | abl e under the AlIl Wits Act, 28 U.S.C. § 1651(a).? The wit
is a renedy of last resort for a petitioner no |longer in custody

who suffers civil disabilities as a consequence of a crimnal

2 The Al Wits Act states: “The Suprene Court and all courts
established by Act of Congress may issue all wits necessary or
appropriate in aid of their respective jurisdictions and agreeabl e
to the usages and principles of law.” 28 U S. C. 8§ 1651(a).
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convi ction and who seeks to vacate the conviction for errors “‘of

the nost fundanental character.’” United States v. Mdrgan, 346

U S 502, 512-13 (1954)(quoting United States v. Mayer, 235 U S

55, 69 (1914)). To warrant this extraordinary relief, the

conpl ai ned-of error nust work a “conplete m scarriage of justice.”

United States v. Bruno, 903 F.2d 393, 396 (5th Cir. 1990).°3

Brady held that suppression of evidence favorable to the
accused and material to his guilt or punishnent violates due
process regardless of the good faith of the prosecution. Brady,
373 U.S. 83, 87-88. Evidence is material if there is a reasonable
probability that, had the evidence been disclosed to the defense,
the outcone of the proceeding would have been different. Id. A
“reasonabl e probability” is one “sufficient to underm ne confi dence

in the outcone.” United States v. Bagley, 473 U. S. 667, 682, 105

S.Ct. 3375, 3383 (1985). Failure by the prosecution to disclose
i npeachnent evidence justifies a newtrial if the “‘reliability of
a given witness may well be determ native of guilt or innocence.’”
Gaglio, 405 U S. 150, 154, 92 S. C. 763, 766 (quoting Napue v.

IIlinios, 360 U S 264, 269, 79 S. . 1173 , 1177 (1959)). The

3 The governnent contends that the wit is unavail able to correct
Brady vi ol ati ons because Mayer described the wit as unavailable to
correct “prejudicial msconduct in the course of trial, the
m sbehavior or partiality of jurors, and newy discovered
evidence.” 235 U S. at 69. This argunent is wthout nerit. W
|l ook to Mirgan for the nodern scope of the wit, and we have
recognized its availability to correct a Brady violation resulting
in a “conplete mscarriage of justice.” Jinenez v. Trom nski, 91
F.3d 767, 768 (5th Cr. 1996).




evi dence nust be nore than useful to the defense; it nust be |likely
to change the verdict. |d.

Assum ng w thout deciding that Agent Stanley's failure to
di scl ose her relationship with Curtis Smth was error, we concl ude

t hat W ckersham has not denonstrated the “conpl ete m scarri age of

justice” required for a wit of coram nobis. The question
underlying the falsity of Wckershanmis tax return was whether he
sold the grain el evator under threat of condemati on by the Port of
Orange. The material portion of Agent Stanley’'s testinony dealt
wth the tax owed by Wckershamif indeed the threat was absent.

Testi nony ot her than that by Agent Stanl ey persuaded the jury that
W ckersham knew the grain elevator was not under a threat of
condemati on. Al though Agent Stanl ey’ s i npeachnment m ght have been
hel pful to the defense, we are sufficiently confident in the
out cone of W ckersham s prosecution to conclude that no m scarri age
of justice has occurred. W affirmthe judgnent of the district

court denying coram nobis relief.

AFFI RVED



