IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-40114

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
NELSON OSI RIS BUSTI LLO- DELGADQG,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(01-CR-971)

Decenber 6, 2002

Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Nel son Gsiris Bustillo-Del gado appeals the sentence inposed
after he pleaded guilty toillegal reentry foll owi ng deportation. W
find that the district court didnot err in calculatinghis sentence,
and therefore we affirmthe district court.

Pursuant to 5" QR R 47.5, the court has determnined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5" QR R 47.5.4.



Bustil | o- Del gado pl eaded guilty to count two of an indictnent
charging himwithillegal reentry foll owi ng deportation, aviolation
of 8 US.C. §1326(a). Because Bustill o-Del gado had been convi cted
by an Okl ahoma state court prior to deportation for possession of a
stolen vehicle, Bustillo-Delgado’ s offense | evel was increased by
eight levels, pursuant to U S.S.G § 2L1.2(b)(1) (0.1

I

Bustill o-Del gado contends that the district court erred by
concluding that his prior conviction for possession of a stolen
vehi cl e was an “aggravated fel ony” under U S.S. G § 2L1.2(b)(1) (0.
W review the trial court's application of the United States
Sentenci ng Guidelines de novo and its factual findings for clear
error.?

The commentary to 8§ 2L1.2 adopts the definition of the term
“aggravated felony” in 8 USC § 1101(a)(43).3 Under
§1101(a)(43)(G, theterm“aggravated fel ony” i s definedtoinclude,
“atheft offense (includingreceipt of stolen property) or burglary
of fense for which the termof inprisonnent [is] at | east one year .

."4 Bustillo-Del gado does not di spute that his crine constitutes

L' U S Sentencing Guidelines Manual § 2L1.2(b)(1)(C (2001).

2 See United States v. Alarcon, 261 F.3d 416, 423 (5th Gr. 2001).
3 See U S. Sentencing Cuidelines Manual § 2L1.2(b)(1)(C, cnt. n.2.
48 US C § 1101(a)(43)(G (2000).
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a theft, and therefore the only issue is whether his term of
i nprisonment was “at | east one year.”

Bustill o-Del gado contends that 8§ 1101(a)(43)(G should be
interpreted in light of Sentencing CGuideline Manual Note 1(A)(ivV),
whi ch provi des, for purposes of 8 2L1.2(b)(1), “If all or any part of
a sentence of inprisonnment was probated, suspended, deferred, or
stayed, ‘sentence inposed refers only to the portion that was not
probat ed, suspended, deferred, or stayed.”® Because all| but the first
90 days of his 2-year sentence of confinenent for the state
convi ction was suspended, Bustill o-Del gado contends his “term of
i nprisonment” was not “at |east one year” and the possession-of-a-
st ol en-vehi cl e convi cti on was not an “aggravated felony” within the
nmeani ng of 8 1101(a)(43)(G.

Note 1(A)(iv) was added by anmendnent 632 to the guidelines,
ef fective Novenber 1, 2001.° Bustillo-Delgado argues that the
Sent enci ng Conm ssion, in adopting anendnent 632, rejected this
court’s holding in United States v. Banda-Zanora.’ Bustill o- Del gado
al so argues that the adoption of Note 1(A)(iv) created an anbi guity

whi ch should be resolved in his favor under the Rule of Lenity.

5 U S Sentencing Cuidelines Mnual § 2L1.2(b)(1)(C, cnm. n.1(A)(iv)
(2001).

6 See U S. Sentencing Quidelines Manual , Supp. to App. C, anend. 632
(2001).

7 178 F.3d 728 (5th Gir. 1999).



I n Banda- Zanora, this court construed the neaning of the 8
U S C §1101(a)(43)(F).® Like 8 1101(a)(43)(Q, which is at issue
here, 8 1101(a)(43)(F) provides that certain crinmes of violence “for
whi ch the termof inprisonnent [is] at | east one year” are aggravat ed
felonies.® The phrase “term of inprisonnent” is defined by 8§
1101(a) (48) (B) which provides that:

Any reference to atermof inprisonnment or a sentence with

respect to an offense is deened to i nclude the period of

i ncarceration or confinenment ordered by a court of |aw

regar dl ess of any suspensi on of the i nposition or execution

of that inprisonnent or sentence in whole or in part.”?0
The court i n Banda- Zanora reasoned, “Because §8 1101 offers a series
of definitions applicabletothe entire chapter, the definitionin §
1101(a)(48)(B) applies recursively to the definition in 8§
1101(a) (43)(F) . 1 Under the reasoning of Banda-Zanora, 8§
1101(a) (48)(B) al so appliesto § 1101(a)(43)(G. Therefore, the fact
that Bustill o-Del gado’ s sentence was suspended does not change the
fact that his crine fits the definition of aggravated felony in 8
1101(a) (43).

We do not find any support for the argunent that the anmendnent

to the sentencing guideline overrul ed Banda-Zanora. Note 1(A)(ivV)

defines the term “sentence inposed” as used in 8 2L1.2(b) of the

8 1d. at 730.
®8 U S.C & 1101(a)(43)(F) (2000).
108 U S.C § 1101(a)(48)(B) (2000)(enphasis added).

11 Banda- Zanora, 178 F.3d at 730.



sentencing guidelines. Only 8 2L1.2(b)(1)(A) & (B) uses the term
“sentence inposed,” and it is usedin distinguishingbetween certain
felony drug trafficking of fenses. 2 The subsecti on of the gui delines
at issue here, 8 2L1.2(b)(1)(C), does not use the term “sentence
i nposed.” Therefore there is no reason to apply Note 1(A)(iv) to 8§
2L1.2(b)(1)(C. Instead, the definition of aggravated fel on adopt ed
by t he sent enci ng gui del i nes nust be applied. That definitionis the
one given in 8 U S.C. 8§ 1101(a), as interpreted by this court in
Banda- Zanora, and it calculates the period of incarceration or
confinenent wi thout regard to any suspensi on of the sentence i n whol e
or in part.?®
11

Busti | | o- Del gado cont ends t hat t he sent ence- enhanci ng provi si ons
of 8 U S.C. §1326(b)(1) and (b)(2) are unconstitutional inlight of
Apprendi . ** Al though he concedes that he did not raise this issue
bel ow, he asserts that if the unconstitutional portionof the statute
wer e severed, his conviction should be reduced to alesser-included-
of fense found under 8§ 1326(a). Bustill o-Del gado acknow edges t hat
hi s argunents are forecl osed by Al nendarez-Torres v. United States, 1

but he seeks to preserve the issue for Suprene Court review

12 See U S. Sentencing Guidelines Manual § 2L2.1(b)(1)(A) & (B).

13 See also United States v. Landeros-Arreola, 260 F.3d 407, 410 (5th Cr.
2001); United States v. Yanez-Huerta, 207 F.3d 746, 749 (5th Gr. 2000).

14 Apprendi v. New Jersey, 530 U. S. 466 (2000).

15 523 U, S. 224 (1998).



I n Al nrendar ez-Torres, the Suprene Court held that the fact of a
prior aggravated felony was a sentencing factor rather than an
el ement of the offense.'® Apprendi did not overrule Al nmendarez-
Torres. This court nust follow the precedent set in Al nmendarez-

Torres “unless and until the Suprenme Court itself determnes to

overrule it.”18

For the reasons stated above, we AFFIRM the district court's

sentenci ng of the appellant.

16 | d. at 235.

17 See Apprendi, 530 U. S. at 489-90; United States v. Dabiet, 231 F. 3d 979,
984 (5th Gr. 2000) cert. denied, 531 U S. 1202 (2001).

8 Dabiet, 231 F.3d at 984(internal quotation and citation omtted).
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