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PER CURIAM:™

Harris Trust and Savings Bank (“Harris’) appeals the district court’ s denial of maritimelien
status with regard to Harris' s claims against the M/V ENCHANTED CAPRI (“CAPRI”) and M/V
ENCHANTED ISLE (“ISLE”). This case arises out of the insolvency of New Commodore Cruise
Lines Limited (“Commaodore”), a Florida-based company that operated a number of luxury cruise

vessdls.

" District Judge of the Southern District of Texas, sitting by designation.

” Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be
published and isnot precedent except under the limited circumstances set forthin 5TH CIR. R. 47.5.4.
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In 2001, creditors of the CAPRI and the ISLE seized the vessels and filed in rem claims
against each vessel. Both of the vessels were sold at public auction, and a number of claimants are
now competing for the limited funds generated by the sales. Harrisintervened in each of thein rem
actions and asserted claims under the Commercid Instrumentsand MaritimeLiensAct (“CIMLA"),
46 U.S.C. § 31342, for alleged “ necessaries.” In each case, Harris moved for summary judgment on
the validity of its claims, while some of the other claimants" argued that Harris's claims should be
dismissed. The district court granted the claimants' motions for summary judgment and denied
Harris's motions, holding (1) that the underlying contract was non-maritime; (2) that the financial
services that Harris provided to Commodore were not “necessaries’ under CIMLA; and (3) that
Harris did not have alien against the vessals under the “rule of advances.” Harristimely appealed,
and the ISLE and CAPRI actions have now been consolidated.

Harris'sin rem clams against the CAPRI and the ISLE are premised on a 1998 Merchant
Service Agreement (“MSA”) between Harris and Commodore. The MSA is the entire agreement
between the parties and its provisions detail the credit card services provided by Harris to
Commodore. Generdly, Harris processed the credit card transactions for prospective cruise
passengers when they booked a cruise with Commodore and paid the advance deposit with aVISA
or Mastercard credit card. Harriswould forward the chargesto VISA and Mastercard, receive the
funds from VISA and Mast ercard, and forward these sums, minus a 3.1% fee, to Commodore's
accounts. Commodore’ s accountswere segregated by vessel name, such that an account existed for

the CAPRI and a separate account existed for the ISLE, and the passengers deposits were

'Freret Marine Supply and Eff John International Cruise Holdings, Inc. sought to haveHarris's
clams dismissed in the CAPRI and ISLE actions, respectively.
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segregated accordingly.

When Commodore declared bankruptcy, the customers that had charged their deposits for
upcoming cruises on the CAPRI and the | SLE sought to have their depositsreturned. Most of these
customers had their money refunded by seeking a “charge back” to their VISA and Mastercard
accounts. Harris, inturn, was contractually obligated to remit the fundsto the credit card companies.
Harris was not insured for the “charge back” liability, nor was it named on Commodore’s Federal
Maritime Commission Passenger Vessel Surety Bond. According to Harris, it hasincurred “charge
back” liability of at least $610,962.

We review agrant or denial of summary judgment de novo, using the same criteria employed
by the district court. Mongrue v. Monsanto Co., 249 F.3d 422, 428 (5th Cir. 2001). Summary
judgment is proper if, drawing al inferences in favor of the non-moving party, there is no genuine
issue of materia fact and the moving party is entitled to judgment as a matter of law. Id.; FED. R.
Civ. P. 56(c). With regard to this case, the parties have agreed that the appeal turns solely on
disputed issues of law. Thus, we must smply decide whether Harris' s “ charge back” liability gives
rise to maritime liens against the CAPRI and the ISLE under CIMLA.

On thisissue, we find the district court’s opinions to be well-reasoned and persuasive. For
generally the samereasons given by thedistrict court, we hold that the M SA isnot maritimeinnature,
suchthat thereisa“direct and substantial link between the contract and the operation of the ship[g],
[their] navigation, or [their] management afloat, taking into account the needs of the shipping
industry.” Inre SeaEscape Cruises Ltd., 191 B.R. 944, 951 (S.D. Fa. 1995) (emphasis added and
interna quotation marks removed), aff’d sub nom. Maduro Travel v. Skandinaviska, 98 F.3d 1353

(11th Cir. 1996).



In addition, we hold that Harris did not “provid[e] necessariesto” the CAPRI and the ISLE
such that a maritime lien arose in its favor. 46 U.S.C. § 31342; Racal Survey USA, Inc. v. M/V
COUNT FLEET, 231 F.3d 183, 192 (5th Cir. 2000) (“Maritimeliensare stricti jurisand will not be
extended by construction, analogy, or inference.”). Again, we find the district court’s opinions
convincing on this point. In particular, it appears that Harris's services were provided to
Commodore, not the vessels. Further, the MSA does not mention the vessels, but was instead
secured with a reserve account.

Findly, wefind Harris sargument that it isentitled to alien under the rule of advancesto be
meritless. Harris has not provided any evidence that the monies it advanced to Commodore were
supposed to be used for “necessaries,” or that, infact, the funds were used to purchase “ necessaries.”
See Tramp Oil & Marine, Ltd. v. M/V MERMAID I, 805 F.2d 42, 45 (1st Cir 1986) (noting that the
rule of advances applies when any “person advancing money to a ship on the order of the master . . .
for the purposes of satisfying outstanding or future lien claims . . . is entitled to a lien of equal
dignity . . . provided the amounts so advanced are actually applied to the payment of such debts’
(emphasis added)); Inland Credit Corp. v. M/T BOW EGRET, 552 F.2d 1148, 1152-53 (5th Cir.
1977).

For the foregoing reasons, the judgment of the district court is AFFIRMED.



