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USDC No. 94- CR-30020-1

ON PETI TI ON FOR REHEARI NG

Before DAVIS, WENER and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

| T IS ORDERED that the petition for rehearing i s GRANTED.
The original opinion is withdrawn and the foll ow ng substituted

inits place.

WIllard May appeals fromhis guilty-plea conviction and

sentence for conspiracy to distribute in excess of 50 grans of

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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cocai ne base in violation of 21 U S. C § 841(a)(1l) and 21 U S. C
§ 846.

May argues that the district court commtted several Rule 11
violations and that those errors constituted plain error. The
district court did not engage in plea negotiations. The plea
agreenent was signed several days before the off-the-record
conference and the Rule 11 hearing, and the district court did

not indicate what sentence May woul d receive. See United States

v. Daigle, 63 F.3d 346, 349 (5th Gr. 1995). The district court
ensured that the entire plea agreenent was di sclosed during the
pl ea col l oquy, and there were no additional terns to the
agreenent. The district court adequately advised May about the
drug-quantity elenent of the offense. Since the agreenent

bet ween May and the Governnent was a Rule 11(e)(1)(A) plea
agreenent, the district court was not required to advise May that
he woul d have no right to withdraw his guilty plea if it did not
accept his sentencing requests. See FED. R CRM P. 11(e)(2).

Al t hough the district court did not specifically advise May of
his right to plead not guilty and his right to counsel at trial,
May signed an “understandi ng of maxi num penalty and
constitutional rights” in which he affirmed that he understood
those rights. My has not denonstrated that the deviation from

Rule 11(c)(3) affected his substantial rights. See United States

v. Ramrez-Vel asquez, 322 F.3d 868, 879 (5th Cr. 2003).
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May argues that the district court’s application of the
career offender enhancenent constituted plain error. The
gover nnment concedes that classifying May as a career offender
under the guidelines was error. However, it argues that the
error is not plain because May’'s sentence woul d not have been
significantly different under the corrected guideline range. The
district court sentenced May assum ng a guideline range of 262 to
327 nonths. It departed downward by 105 nonths to inpose a
sentence of 157 nonths. The governnent concedes, however, that
the correct guideline range is 108 to 135 nonths. Thus, to reach
the sane sentence, the district court would have to nmake an
upward departure of 22 nonths and the court gave no reason that
woul d support an upward departure.

Accordingly, we remand to the district court for
resentencing in light of this opinion.™

REVERSED and REMANDED

““W& need not address May's argunent, raised initially on
rehearing regarding the district court’s judgnent to have 85
mont hs of May’s sentence run consecutive to his state sentence.



