IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-31047
Summary Cal endar

JUSTO E. ROQUE, JR

Pl ai ntiff-Appellant,
vVer sus
RI CHARD L. STALDER; C. M LENSING C. MOORE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 02-CVv-581

' February 18, 2002
Bef ore BARKSDALE, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Justo E. Roque, Jr., Louisiana prisoner #295066, appeal s
fromthe dismssal of his 42 U S.C. 8§ 1983 conplaint for failure
to exhaust adm nistrative renedies, pursuant to 42 U S. C
8§ 1997e(a), and as frivolous, pursuant to 28 U S.C. § 1915
(e)(2)(B)(i). Roque noves for appointnment of counsel; his
nmoti on for appointnment of counsel is DEN ED

Roque contends that the district court erred by dism ssing

his conplaint for failure to exhaust because his adm nistrative

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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remedy applications were wongly rejected, with no | egal reasons
provided for the rejections. He does not argue that untineliness
is an illegal reason for rejection, however. He also argues that
the district court erred by dismssing his substantive claimas
frivol ous.

Roque did not exhaust his adm nistrative renedi es, which
were rejected as untinely. Booth v. Churner, 532 U S. 731,
740-41 (2001); Marsh v. Jones, 53 F.3d 707, 710 (5'" Gr. 1995).
The district court did not err by dismssing the conplaint for
failure to exhaust admnistrative renedies or by dismssing the
conplaint as frivolous. Rourke v. Thonpson, 11 F.3d 47, 49
(5th Gir. 1993).

Roque’ s appeal is without arguable nerit and is dism ssed as
frivolous. Howard v. King, 707 F.2d 215, 220 (5th Gr. 1983).
Roque previously had an appeal dism ssed as frivolous. Roque
v. INS, No. 99-30719 (5th Cr. Jun. 14, 2000) (unpublished).
The di sm ssal of Roque’s conplaint and the dism ssal of this
appeal count as two strikes agai nst Roque for purposes of
28 U. S.C. 8 1915(g). Adepegba v. Hammons, 103 F. 3d 383, 388
(5th Gr. 1996). Because Roque has accunul ated three strikes, he
may not proceed in forma pauperis is any civil action or appeal
unl ess he “is under imm nent danger of serious physical injury.”
28 U.S.C. § 1915(qg).

APPEAL DI SM SSED. APPO NTMENT OF COUNSEL DENI ED. 28 U.S.C.

§ 1915(g) SANCTI ON | MPOSED



