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PER CURIAM:"

In this 42 U.S.C. § 1983 civil rights action, Appellant Horace Toppins, Jr. (“Toppins’), a
Louisiana prisoner (# 119405), appeals from two district court orders adopting magistrate
recommendations dismissing the bulk of his claims against various prison officials at Washington
Correctiond Institute (“WCI”), including the Secretary of the Department of Corrections, the
warden, the deputy warden, the assistant warden, a colonel, a lieutenant colonel, the record
controller, an account specialist, a captain, a lieutenant, the director of classification, two
classification officers, amgor of security and alieutenant of security (“Prison Officids’) and adistrict
court order granting Prison Officials summary judgment motion as to Toppins remaining claims.
Finding no error, we affirm.

|. FACTSAND PROCEEDINGS

Toppins has, at dl times relevant to these proceedings, been in custody at WCI. Toppins
claimed that, although hishair had beenin dreadlocksfor nearly two yearsprior to the eventsat issue,
no WCI officia had indicated to himthat the hairstyle wasimproper. Starting on August 13, 1998,
and continuing through at least December 21, 1999, Toppins was repeatedly given disciplinary
citations for refusing to either remove his hair from the dreadlocks or cut off his dreadlocks. Some
of these citations were appealed; some were not. Some of these citations resulted in aloss of good
time credits; othersresulted in placement in extended lockdown, restriction of telephone access, cell
confinement, and the like. On a single occasion Toppins was not permitted to go to a scheduled

doctor’ sappointment because of hisrefusal to removehisdreadlocks. On another occasion, Toppins

" Pursuant to 5th Cir. R. 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forth in 5th Cir. R.
47.5.4.



was not permitted to appear in court, again because of hisrefusal to remove his dreadlocks.

Toppins filed this federal lawsuit and the district court adopted the magistrate’ s first set of
recommendations(“ magistrate’ sfirst report”) dismissing several of hisclaims. After Toppinswas
permitted to file an amended complaint, the district court adopted the magistrate’ s second set of
recommendations (“magistrate’s second report”) that a large number of his clams should be
dismissed either as frivolous, for failure to exhaust administrative remedies, or for failure to meet
Heck v. Humphrey, 512 U.S. 477 (1994).

After adopting the magistrate’ sfirst and second reports, the district court granted summary
judgment to Prison Officials on Toppins four remaining claims.

I[I. STANDARD OF REVIEW

The dismissal of claims as frivolous under 28 U.S.C. § 1915(€)(2)(B)(i)* is reviewed for an
abuse of discretion. Harper v. Showers, 174 F.3d 716, 718 (5th Cir. 1999). Claimsreviewed under
thisstandard arelll.A.(1) and 111.B.(7). Ontheother hand, the dismissal of claimsasfrivolousunder
28 U.S.C. § 1915A?isreviewed de novo. Ruizv. United Sates, 160 F.3d 273, 274 (5th Cir. 1998).
ClamsllI1.B.(1)-(4) arereviewed under thisstandard. Alsorelevant for purposesof thisappeal isthat

de novo review is given to claims dismissed pursuant to 28 U.S.C. § 1915(¢e)(2)(B)(ii),? failure to

128 U.S.C. § 1915(e)(2)(B)(i) states that “[n]otwithstanding any filing fee, or any portion
thereof, that may have been paid, the court shall dismiss the case at any time if the court
determinesthat . . . the action or apped is frivolous or malicious.”

28 U.S.C. § 1915A states that “[o]n review, the court shall identify cognizable claims or
dismiss the complaint, or any portion of the complaint, if the complaint is frivolous, malicious, or
failsto state a claim upon which relief may be granted.”

328 U.S.C. § 1915(e)(2)(B)(ii) states that “[n]otwithstanding any filing fee, or any portion
thereof, that may have been paid, the court shall dismiss the case at any time if the court
determines that ... the action or appeal fails to state a claim on which relief may be granted.”
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state aclaim on which relief can be granted. Claims reviewed under this standard are 111.A.(2)-(3).

Thegrant of amotionfor summary judgment isgiven de novo review. Whittaker v. Bell South
Telecom,, Inc., 206 F.3d 532, 534 (5th Cir. 2000). Toppins last four claims, 111.C.(1)-(4), are
therefore reviewed using this standard. Conclusions of law are aso reviewed de novo. Kona Tech.
Corp. v. S Pac. Transp. Co., 225 F.3d 595, 601 (5t h Cir. 2000). Claims reviewed under this
standard are 111.B.(5)-(6), I11.B.(8), and 111.B.(10)-(14). Finally, dismissals for failure to exhaust
state administrative remedies are reviewed de novo. Powe v. Ennis, 177 F.3d 393, 394 (5th Cir.
1999). This standard of review was therefore applied to clam 111.B.(9).

[11. DISCUSSION

Aswemust construe apro seplaintiff’ scomplaint liberaly, see Green v. McKaskle, 788 F.2d
1116, 1119 (5t h Cir. 1986), Toppins seems to apped all of the dismissals of his claims. We will
therefore evaluate each claim of the magistrate’ sfirst report, the magistrate’ s second report, and the
district court’s ruling on Prison Officials Motion for Summary Judgment.

A. Magistrate’ s First Report
(D] First Amendment Free Exercise Claim

The magistrate recommended dismissal of this claim pursuant to 28 U.S.C. § 1915(d).
Section 1915 governs, among other things, dismissas of in forma pauperis claims if they are
frivolous, malicious, fall to state a claim on which relief can be granted, or alege poverty when

untrue.* A claimisfrivolousif it lacks“an arguable basisin law or fact.” Berry v. Brady, 192 F.3d

“The magistrate’ s first report repeatedly referred to dismissals under 28 U.S.C. § 1915(d).
Prior to the 1996 Amendment which created subsection (€), subsection (d) was used to dismiss
claims when the allegations of poverty were untrue or when the claims were frivolous. Since

4



504, 507 (5th Cir. 1999). The magistrate’s report indicated that Toppins had “failed to identify an
arguable basis in law for his free exercise clam.” 2 R. 446. The district court, in adopting the
magistrate’ srecommendation, did not abuseitsdiscretion because prison grooming policiesrequiring
inmates to maintain short hair need only be reasonably related to legitimate penological interests.
Taylor v. Johnson, 257 F.3d 470, 474 (5th Cir. 2001). The “reasonably related” standard applies
even when the prisoner alleges a violation of fundamental constitutional rights. Id. This Court has
recognized as a general matter that “prison grooming regulations, including specifically the
requirement that a prisoner cut his hair and beard, are rationally related to the achievement of valid
penological goals, such as security and inmate identification.” Hicksv. Garner, 69 F.3d 22, 25 (5th
Cir. 1995). Because Toppins falled to identify an arguable basis of law on which to rest his First
Amendment free exercise claim, it was properly dismissed as frivolous.
2 Fifth Amendment Salf-Incrimination Claim

Toppins Fifth Amendment clam was dismissed for falure to “state a cognizable clam.”
Toppins alleges that the magistrate and district court misconstrued his Fifth Amendment argument,
and that elther the placement of “Fifth” in his brief was atypographical error or he meant to make a
Fifth Amendment void-for-vagueness argument. Under either theory, Toppins claim is frivolous.
If Toppins meant to make a Fourth Amendment argument, and mistakenly wrote “Fifth,” the
argument still has no basis in law, and was therefore properly dismissed as frivolous. See Part
[11.B.(4), infra. If Toppins meant to make a void-for-vagueness argument, that too has no basisin

law. The void-for-vagueness doctrine has been used, in large part, to strike criminal laws. Groome

subsection (d) no longer governs the dismissal of claims, we construe the magistrate as having
intended to dismiss the claims under subsection (€).
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Resources, Ltd. v. Parish of Jefferson, 234 F.3d 192, 217 (5th Cir. 2000). Toppins makes no
argument for, and finds no cases supporting, hiscontention that prison regul ations can be found void
for vaguenessunder the Fifth Amendment. Becausethisargument hasno basisinlaw, it was properly
dismissed as frivolous.
(©)) Ninth Amendment Privacy Claim

Toppins' Ninth Amendment claim was dismissed for failure to “state a cognizable claim.”
Looking at al the facts in evidence, Toppins was unable to cite a single decision that holds that a
prisoner’s right to wear his hair in a manner of his own choosing is protected by the Ninth
Amendment.®> Because Toppins failed to identify an arguable basis of law on which to rest his Ninth
Amendment privacy claim, it was properly dismissed as frivolous.
B. Magistrate’ s Second Report
(D] First Amendment Freedom of Association Claim

ThisCircuit haslong-viewed theright of freedom of association in the context of itshistorica
implications:. “it isnot Smply aright to associate physicaly; it isaright to associate physically for the
purpose of expressing ideas.” Thornev. Jones, 765 F.2d 1270, 1274 (5th Cir. 1985). Itisclear that
Toppins “maintain[s] no right to smple physical association--with [his] parents or with anyone
else--grounded in the first amendment.” Id. As there is no arguable basis in law for Toppins
freedom of association claim, it was properly dismissed as frivolous.
2 Eighth Amendment Cruel and Unusual Punishment Claim - Visitation

Toppinsfailed to alege that revocation of hisvisitation rights was inflicted gratuitously and

® Toppins claim is further compromised by this Circuit’s determination that a rational
relationship exists between prison grooming regulations and legitimate penological interests. See
[11.A.(1), supra.



without penological justification. The magistrate’ sreport accurately reflectsthe state of thelaw, and
that “limitations of visitation may beimposed only if they are necessary to meet | egitimate penol ogical
objectives, such asrehabilitation and the maintenance of security and order.” Lyncott v. Henderson,
610 F.2d 340, 342-43 (5th Cir. 1980). While the Lyncott court observed that the prison procedures
and safeguards must be eval uated to assure furtherance of penological objectives, no such evaluation
wasmade by the magistrateinthiscase. 3R. 568. Despitethat shortcoming, wefind that the record,
which includes visitation policies for prisoners, suggests the penological reasons behind limitations,
including safety and penalization. See, e.g., 3R. 698 (denying approval to proposed visitors charged
with three or more felonies in the past five years); 3 R. 703 (denying those in extended lockdown
physica contact with visitors). Because Toppins presented no arguable basis in law for his Eighth
Amendment claim to viditation, it was properly dismissed as frivolous.
(©)) Fourteenth Amendment Due Process Claim - Visitation

The Supreme Court has ruled that prisoner’s right to unfettered visitation is not directly
protected by the Due Process Clause. Kentucky Dept. of Correctionsv. Thompson, 490 U.S. 454,
460 (1989). Instead, a prisoner would only have adue processinterest in visitation if a state statute
created that interest. 1d. Not only has Toppins failed to allege that a state statute creates such an
interest in this case, but such an interest, if alleged, would be barred by Sandin v. Conner, 515 U.S.
472, 484 (1995), becausethe denial of visitationfor aperiod of timeisnot an“ atypical and significant
hardship ontheinmatein relation to the ordinary incidents of prisonlife” Toppinsfailed to identify
an arguable basis of law for his Fourteenth Amendment due processclaimto visitation; theclamwas

properly dismissed as frivolous.



4 Fourth Amendment Search and Seizure Claim

Toppinsclaimedthat thedecisionto search hisdreadlocksonly occasionally violated hisrights
under the Fourth Amendment. The magistrate correctly noted that Toppins merely alleged that the
search of his hair was inconsistent, not that it was unreasonable. 3 R. 570-71. Toppins offered no
support that he had a cognizable clam under the Fourth Amendment. Because there is no arguable
basis of legal support for this claim, the district court correctly dismissed the Fourth Amendment
inconsistent search claim as frivolous.
5) Fourteenth Amendment Due Process Claim - September 25, 1998 Hearing®

As aresult of the September 25 hearing, Toppins was given ten days in isolation, a ruling
which he appealed. Under Wolff v. McDonnell, 418 U.S. 539, 563-72 (1974), due processin state
prison disciplinary hearingsrequiresthat: (1) the prisoner be provided with 24 hours advance written
notice, informing him of the charges against him; (2) upon a guilty finding by the disciplinary body,
the fact finders present the prisoner with awritten statement of the disciplinary action taken and the
evidencerelied upon; (3) the charged prisoner be giventheopportunity to present hisside of the story
and to call witnesses on his behaf; and (4) the disciplinary body be detached and neutral. Toppins
made no alegations that he was not given sufficient notice, or that he did not receive the written
statement of hisinfraction. Toppins neither alleged that he was not permitted to put on a defense,
nor that the fact-finders were not neutral. Because Toppins failed to create an arguable factual or
legal basis for adetermination in his favor, the claim was properly dismissed as frivolous.

(6) First Amendment Right of Access Claim - Three-Book Limit’

*The magistrate failed to cite any statutory authority for this dismissal as frivolous.
"The magistrate failed to cite any statutory authority for this dismissal as frivolous.
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While prisoners have a constitutionally protected right of access to the courts, Bounds v.
Smith, 430 U.S. 817, 821 (1977), this Court has not extended thisright to encompass more than the
ability to prepare and transmit anecessary legal document to the court. Brewer v. Wilkinson, 3F.3d
816, 821 (5th Cir. 1993). A prisoner must show he incurred an actual injury in order to prevail on
adenia of accessclam. Lewisv. Casey, 518 U.S. 343, 350-52 (1996). Here, even if the three-book
limit placed on those in extended | ockdown somehow affected Toppins' right of accessto the courts,
he has failed to alege an actual injury. In fact, Toppins memoranda and briefs are replete with
abundant and relevant legal citations. Toppins failure to create an arguable basis in law to support
his First Amendment freedom of access claim dictates dismissal of the claim as frivolous.
@) Sxth Amendment Right to Counsel Claim - Hearings and Suit

The Supreme Court foreclosed the aleged right to counsel in prison disciplinary proceedings
in Wolff v. McDonnell, 418 U.S. 539, 570 (1974). Any claim to counsdl in such circumstances has
no arguable legal basis, and Toppins claim to such counsel was properly dismissed. Although
Toppins clamed a right to assistance of counsel in the district court proceedings below, that
determination was vested in the discretion of the district court. Seeing no abuse of discretion in the
denial of assistance of counsel, the district court properly dismissed this claim as frivolous.
(8) 81983 Retaliation Claim

“To stateavaid clamfor retaliation under section 1983, aprisoner must dlege: (1) aspecific
congtitutional right, (2) the defendant'sintent to retaliate against the prisoner for hisor her exercise
of that right, (3) aretaliatory adverse act, and (4) causation.” Jonesv. Greninger, 188 F.3d 322,

324-25 (5th Cir. 1999). If aprisoner failsto establish that aconstitutionally-protected right has been



violated, the retaliation clam must fal. Id. at 325. Because we have aready determined that
Toppins claims of constitutionally-protected dreadlocks fail, so aso must his claim of retaliation.
9 Fourteenth Amendment Equal Protection Claim - Different Treatment of Black Inmates

Prisoners filing a 8 1983 clam must allege that they went through proper administrative
procedures on any claim raised by the federal suit. Richardson v. Spurlock, 260 F.3d 495, 499 (5th
Cir. 2001). Toppinswasrequired to exhaust hisavailable state law remediesfor hisequal protection
clam of disparate treatment of black and white inmates regarding hair length. Toppins does not
allege that he exhausted his state law remedies; hisequal protection clamistherefore premature and
must fail.
(10)  Fourteenth Amendment Due Process Claim - August 13, 1998 Hearing

The magistrate recommended dismissal of this clam for failure to meet the standard
enunciated in Heck v. Humphrey, 512 U.S. 477 (1994). Heck states that “in order to recover
damages for alegedly unconstitutional conviction or imprisonment, or for other harm caused by
actions whose unlawfulness would render a conviction or sentence invalid, a § 1983 plaintiff must
prove that the conviction or sentence has been reversed on direct appeal, expunged by executive
order, declared invalid by a state tribunal authorized to make such determination, or called into
guestion by afederal court'sissuance of awrit of habeascorpus.” 512 U.S. at 486-87. Thechallenge
is subject to Heck if aresult in favor of the prisoner would necessarily imply the invalidity of the
punishment; this is the result even if the procedures used in a disciplinary hearing are challenged,
instead of the end result of revocation of good time credits. Edwardsv. Balisok, 520 U.S. 641, 648

(1997). Thedisciplinary action of August 13 has not been reversed or overturned, and it resulted in
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the loss of 30 good time credits. 1 R. 261. Because Toppins claim relating to the disciplinary
proceedings on August 13 fails to meet Heck, it was properly dismissed.
(11) Fourteenth Amendment Due Process Claim - October 5, 1998 Hearing

The October 5 hearing resulted in placement in extended lockdown, and not in the loss of
good time credits. Under Sandin v. Conner, placement in disciplinary segregation, without more,
does not “present the type of atypical, sgnificant deprivation in which a State might conceivably
createaliberty interest” and therefore this penalty is“within the range of confinement to be normally
expected for one serving an indeterminate term of 30 yearsto life” 515 U.S. 472, 486-487 (1995).
We may affirmadistrict court’ sruling on any legal grounds supported by the record, whether relied
upon by thedistrict court or not. United Statesex rel. Cal's A/C and Electric v. The Famous Constr.
Corp., 220 F.3d 326, 329 (5th Cir. 2000). Because placement in extended lockdown is not a
significant enough deprivation to survive Sandin, the claim was properly dismissed.
(12) Fourteenth Amendment Due Process Claim - May 28, 1999 Hearing

The magistrate’ sreport indicatesthat for aMay 27, 1999 infraction Toppinswasreturned to
“lockdown for 60 days.” 3 R. 576. The disciplinary report in the recard, however, indicates that
Toppins was subjected to the loss of 60 days of good time credits, and that this disciplinary action
has not been overruled or overturned. Heck therefore governsthis revocation of good time credits.
Because Toppins clam relating to the disciplinary proceedings on August 13 fails to meet Heck, it
was properly dismissed.

(13) Fourteenth Amendment Due Process Claim - August 6, 1999 Hearing
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The disciplinary action of August 16 has not been reversed or overturned, and it resulted in
the loss of 180 good time credits. Because Toppins claim relating to the disciplinary proceedings
on August 16 fails to meet Heck, it was properly dismissed.

(14)  Unconstitutionality of Prison Regulations

This Circuit has held that afacial challenge to the constitutionality of a prison regulation is
subject to the requirements of Heck and Edwards, provided that a declaration that the rule is
unconstitutional would “automatically entitle” the prisoner to the reinstatement of good time credits.
Clarkev. Salder, 154 F.3d 186, 190 (5th Cir. 1998). All of Toppins disciplinary reportsrelate to
infractions of the very rules he seeks to have declared unconstitutional. Since the challenged rules
resulted intheloss of more than 600 days of good time credits, declaring those rules unconstitutional
would likely reinstate those same credits. Further, none of the disciplinary proceedings have been
overruled or overturned. Because Toppins claim facially challenging the congtitutionality of prison
regulations fails to meet Heck, it was properly dismissed.

(15) Injunctive Relief from Prison Regulations

Toppins' alleged right to injunctiverelief is necessarily predicated upon the availability of his

other claims. Since none of the claims survive, heis not entitled to injunctive relief.
C. Motion for Summary Judgment
(D] Eighth Amendment Cruel and Unusual Punishment Claim - Missed Doctor’ s Appointment

Toppinsallegedthat Prison Officialsweredeiberately indifferent to his serious medical needs,
inviolation of the Eighth Amendment, when they refused to transport himto ahospital for treatment
of his glaucoma. He was unable to offer any evidence that missing this single appointment either

adversaly affected his medical condition or put him at a “substantial risk of serious harm.” See
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Farmer v. Brennan, 511 U.S. 825, 847 (1994). Because Toppins was unable to create a genuine
issue as to the effect of his missing one medica appointment, summary judgment was properly
granted.
2 First Amendment® Right of Access Claim - Missed Scheduled Court Hearing

Toppins alegesthat he was not permitted to leave WCI pursuant to a subpoena, and that as
aresult, he was denied accessto the courts. Again we note that prisonersfiling a§ 1983 claim must
allegethat they went through proper administrative procedureson any claimraised by thefederal suit.
Richardson v. Sourlock, 260 F.3d 495, 499 (5th Cir. 2001). Toppins was required to exhaust his
available state law remedies for his denia of access clam. Because Toppins does not allege that he
exhausted his state law remedies his equal protection claim is premature and must fail.
(©)) First Amendment Freedom of Expression Claim - No Personal Mail

Toppinsalleged that hisaccessto non-legal newspapersand periodicalswasheavily restricted
while he was on extended lockdown. While Prison Officials may have had alegitimateinterest in the
security of those in extended lockdown, they were unable to provide documentary evidence to
support thisinterest. Even though there may have been afactual dispute asto thisissue, the dispute
isnot material because there can be no doubt that Prison Officias were entitled to qualified immunity
for their actions. The qualified immunity doctrine protects a government official performing
discretionary functions from ligbility for civil damages, aslong asthe alleged wrongdoing meets the
test of “objectivelegal reasonableness.” Pettav. Rivera, 143 F.3d 895, 899 (5th Cir. 1998). In order

to defeat Prison Officids motion for summary judgment, Toppins had to establish that areasonable

8Although the district court couched the right of access to the courts in the Fourteenth
Amendment, 6 R. 1458, the right of access to the court system comes from the First Amendment.
See Ogan v. Cockrell, 297 F.3d 349, 357 (5th Cir. 2002).

13



prison official could not have believed that the reading-material s restrictions passed muster under the
First Amendment, based on a balancing of factors under Turner v. Safley, 482 U.S. 78, 89 (1987).
Toppinsfaled to present any evidence to contradict assertions of qualified immunity, and therefore

summary judgment was properly granted.

4 Sate Law Malfeasance
This Court has concluded from the evidence in the record that Toppins has no remaining
clams. Because we have found no violation of Toppins constitutiona or civil rights, his state law
malfeasance of office clam necessarily fails.
V. CONCLUSION

For the stated reasons, the judgment of the district court is AFFIRMED.
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