IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30954
Summary Cal endar

FLOYD ALLEN,
Peti ti oner- Appel | ant,
ver sus

BURL CAI'N, WARDEN
LOUl SI ANA STATE PENI TENTI ARY

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 99-CV-915-B

 Mrch 12, 2003

Bef ore BARKSDALE, DeMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Fl oyd Al'l en, Loui siana prisoner # 211312, noves this court for
a certificate of appealability ("COA") to appeal the district
court's denial of his 28 U S.C. § 2254 habeas corpus petition in
which he attacks his 1993 conviction for second degree nurder.
This court issues a COA to an applicant only if he nmakes "a

substantial showi ng of the denial of a constitutional right." See

28 U S.C. 8§ 2253(c)(2). To make this showing, Allen nust

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



"denonstrate that reasonable jurists would find the district
court's assessnent of the constitutional clains debatable or

wong." Slack v. MDaniel, 529 U S. 473, 484 (2000). Any doubt

regarding whether to grant a COA is resolved in favor of the

petitioner. Fuller v. Johnson, 114 F.3d 491, 495 (5th Cr. 1997).

Allen argues that the state failed to disclose a plea
agreenent it made with one of its witnesses in order to obtain the
W tness's testinony. However, Allen has not shown a violation of

Brady v. Maryland, 373 U. S. 83 (1963), and Gglio v. United States,

405 U. S. 150 (1972). He also argues that the trial |judge
erroneously deni ed his challenge for cause of a prospective juror.
The state court held this claim was procedurally barred, which

Allen has failed to overcomne. See Col enan v. Thonpson, 501 U. S.

722, 729 (1991). Allen further argues that his counsel rendered
i neffective assistance by failing to argue mtigating circunstances
to the jury and failing to object to the denial for cause of the
prospective juror. Allen has not nmet the test for ineffective

assi st ance. See Strickland v. Washi ngton, 466 U.S. 668, 689-94

(1984). Allen's argunents that the evidence was i nsufficient, that
the prosecutor nmade inproper argunent to the jury, and that there

was cunul ative error, are all wthout nerit. See Darden .

VWi nwight, 477 U S. 168, 181 (1986); Jackson v. Virginia, 443 U S

307, 319 (1979); Derden v. MNeel, 978 F.2d 1453, 1458 (5th Grr.

1992) (en banc).



Finally, Allen argues that East Baton Rouge Parish used a
racially discrimnatory systemof selecting grand jury forenen and
t hat counsel was ineffective for failing to object to the selection
system A prima facie case of discrimnation in the selection of
agrand jury foreman is established if the petitioner 1) shows that
the group agai nst whom discrimnation is asserted is a distinct
class, singled out for different treatnent; 2) proves the degree of
under-representati on by conparing the proportion of the group in
the total population to the proportion called to serve as forenen
over a "significant period of tine;" and 3) shows that the
sel ection procedure is susceptible to abuse or is not racially

neutral. See Rose v. Mtchell, 443 U S. 545, 565 (1979); Quice V.

Fortenberry ("GQuice 1"), 661 F.2d 496, 498-99 (5th Cr. 1981)(en

banc). Once a prinma facie case is established, the state may offer
rebuttal evidence showi ng that objective, racially neutral criteria

were used in the selection process. Johnson v. Puckett, 929 F.2d

1067, 1072 (5th Gr. 1991).

Al l en, who is black, presented data show ng that between 1976
and 1992, only four black grand jury forenen were sel ected out of
47 grand juries but that the black population in East Baton Rouge
Pari sh conprised between 21% and 30% of the total popul ation of
regi stered voters during that tinme period. The district court
concluded that Allen had mde out a prinma facie case of
discrimnation between 1976 and 1992 but concluded that any
inferences of discrimnation were refuted by data for the five
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years preceding Allen's indictnent show ng that three out of nine
grand jury forenen were bl ack.

Reasonabl e jurists would find debatable the district court's
focus solely on statistical data for the five years before Allen's

i ndi ct nent. See Johnson, 929 F.2d at 1072; @uice v. Fortenberry

("Quice I1"), 722 F.2d 276, 279-80 (5th Cr. 1984). Therefore, we
CGRANT COA as to the issue of the grand jury forenen selection
process. |t does not appear fromthe record that the state offered
any rebuttal evidence or that the material facts were adequately

devel oped in the state court habeas proceedings. See Quice |, 661

F.2d at 500. We therefore VACATE the district court's judgenent in
part and REMAND so that the district court may further consider the
i ssue and conduct an evidentiary hearing, if necessary. The
district court's denial of Alen's claim that counsel was
ineffective for failing to object to the grand jury forenen
sel ection systemwas based on its resolution of the nerits of the
grand jury issue. We therefore GRANT COA on this ineffective
assi stance claimand VACATE the district court's judgnent in part
and REMAND so that the district court may further consider the
i ssue.

COA GRANTED I N PART AND DEN ED I N PART; VACATED | N PART AND

REMANDED.
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