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DENNI'S, Circuit Judge:™

Plaintiff-appellant M chael Henry appeal s the district court’s
rulings regarding his fraudul ent inducenent claim and his four

def amati on cl ai ns agai nst def endant s- appel | ees G sco Systens, Inc.

" District Judge of the Southern District of Texas, sitting by
desi gnati on.

“Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



and Ci sco Systens Capital Corporation (“Cisco”). The court granted
summary judgnent on Henry’'s fraudulent inducenent <claim on
prescriptive grounds. As for the defamation clains, the district
court disnissed one claint and granted sunmary j udgnent in favor of
Cisco on the others because Cisco’'s alleged defamatory statenents
were protected by an absolute litigation privilege. W affirm

| . Background

Henry, a Louisiana citizen, is a successful businessnen inthe
t el ecommuni cations industry. He built Megasnet, an Internet
Service Provider, which he sold in 1999 for $100 million. G sco
provi des hardware and software products and services used to
support, anong ot her things, tel ecommunications equipnment. G sco
was in a strategic alliance wth Anerican MetroConm Cor poration
(“AMC’), to whom it had sold $20 mllion of VCO 4K equi pnent, a
progr anmmabl e phone switch intended to allowunlimted | ong di stance
phone calls over the Internet.

In June 1999, shortly after Henry sold Megasnet, G sco
recruited Henry to becone CEO of AMC because AMC was experiencing
del ays in deploynent of its network and needed Henry's expertise.
After negotiations, Henry accepted the CEO position on July 1, 1999
and agreed to invest $2 mllion in AMC. \Wile Henry was CEO of

AMC, he encountered a nunber of difficulties with the VCJ 4K

. Cisco did not file a notion to dismss the renmaining
defamation clains based on an absolute litigation privilege.



equi pnent, which could not be properly installed because it was not
NEBS conpliant,?2 and AMC s financial solvency. Despite attenpts
to fix the equi pnent and becone nore financially stable, AMC was
unabl e to do so.

On August 16, 2000, AMC filed a bankruptcy petition in the
Uni ted States Bankruptcy Court for the District of Delaware. Anong
AMC' s creditors was G sco. In connection with the bankruptcy
proceeding, Cisco filed a notion to appoint a trustee to conduct
and oversee the affairs of AMC s bankruptcy al ong with a nenorandum
in support. In the nmenorandum GCi sco called into question Henry’s
ability to successfully and effectively protect the interests of
AMC, its creditors, and its equity holders during the bankruptcy,
given his “volatile and contentious nature.” Allegedly, a copy of
this pleading was given to a Dow Jones reporter, Jeffrey St. Onge,
who published an article in The Daily Bankruptcy Review on the AMC
bankr upt cy.

On Cctober 5, 2000, in Dallas, Texas, counsel for Ci sco, Kent
Roger and Larry Engel, net with a nunber of AMCinvestors and their
counsel to discuss AMC s bankruptcy. Roger and Engel allegedly
di stributed the bankruptcy nenorandum di scussed above and accused

Henry of accepting “kickbacks.”

2 NEBS is an acronymfor “Network Equi pment Buil di ng Syst ens”
and if equipnent is certified as NEBS conpliant then it can
interface directly with other equipnment that forns the world' s
t el ecommuni cati ons “backbone.” Henry Original Brief, at 5 n.4.



In addition to the above, on May 20, 2000, Thomas Papson, a
Washi ngton, D.C. attorney acting as counsel for C sco, participated
in a phone conference with Chip Cooper, an Ohio attorney
representing Kevin Bennett, a former Cisco enployee. Bennett and
Cisco were involved in litigation pending in federal court in Ghio
and in an arbitration proceeding in California. The purpose of the
call was to discuss settlenent possibilities. According to Henry’s
Amended Conpl aint, Papson told Cooper that “Ci sco believed M.
Henry, Kevin Bennett, and Vince Rotundo were involved i n a ki ckback
schene as part of the arrangenent between [Wrl dw de Wb Systens,
Inc., the software provider for the VCO 4K] and AMC.”

On Novenber 29, 2000, Henry filed a diversity jurisdiction
suit in the United States District Court for the Eastern District
of Louisiana asserting state l|law clains against G sco. Henry
all eged that C sco fraudulently induced himto accept the AMC CEO
position and to invest $2 mllion in AMC by falsely telling him
t hat the equi pnent C sco sold AMC had been tested as NEBS conpl i ant
and wor ked properly and that AMC was financially solvent. He al so
all eged that he was defanmed by statenents made in the pleading
Cisco filed in AMC s bankruptcy.

On February 12, 2001, Henry anended his conplaint to add three
addi tional defamation clains. These clains contend that Henry was
defanmed: (1) when a copy of the G sco bankruptcy pleading was

distributed to the Dow Jones reporter; (2) when Roger and Engel



accused Henry of accepting ki ckbacks in the Dallas neeting; and (3)
when Papson told Cooper during a phone conversation that he
bel i eved Henry accepted ki ckbacks.
In response, Cisco filed a notion to dismss. On Septenber
19, 2001, the district court granted G sco’s notion and di sm ssed
Henry’s initial defamation claimconcerning the statenents in the
bankruptcy pl eadi ng, finding that an absolute litigation privilege
appl i ed. Cisco also sought summary judgnent as to Henry’'s
remai ning clainms, which the district court granted. The district
court held that the remai ning defamation clains were al so subject
to an absolute Ilitigation privilege and that the fraudul ent
i nducenent claimwas barred by prescription. On August 28, 2002,
the district court rendered a final judgnent and Henry tinely
appeal ed.
1. Analysis

A St andard of Revi ew

We review both the grant of a notion to dism ss and the grant
of summary j udgnent de novo, applying the sane standards applicable
to the district court.® |In deciding a notion to disniss, the
district court nust take the facts as alleged in the conplaint as

true, and nmay not dism ss the conplaint unless it appears that the

3 Kennedy v. Chase Manhattan Bank USA, NA, 369 F.3d 833, 839
(5th Gr. 2004); Mrris v. Covan Wrld Wde Mving, Inc., 144 F. 3d
377, 380 (5th Cr. 1998).



plaintiff can prove no set of facts in support of his claimthat
would entitle himto relief.® Sunmary judgnent is properly granted
if there is “no genuine issue as to any material fact and [] the
noving party is entitled to judgnent as a matter of law "%
B. Fraudul ent | nducenment C aim

Henry argues that the district court erred in holding that his
fraudul ent inducenent claim was barred by prescription. He
mai ntai ns that two exceptions to the general rules of prescription,
contra non valentum and continuing tort, nmade his claimtinely.
Ci sco di sagrees, arguing that Henry was fully aware of his cause of
action nore than one year prior to filing to suit and that neither
exception del ayed the commencenent of the prescriptive period for
Henry’s claim

Because Henry’'s fraudul ent inducenent claimis a Louisiana
state law claim Louisiana law wll determne the applicable
statute of limtations period.® Under Louisiana |aw, delictua
actions, such as Henry's fraudulent 1inducenent claim have a

prescriptive period that commence one year “fromthe date injury or

3 Kennedy, 369 F.3d at 839.
4 Fed. R Civ. P. 56(c).

5 US ex rel. Mathews v. HealthSouth Corp., 332 F.3d 293,
295 (5th Gr. 2003).



damage i s sustained.”® Moreover, “[t]he defendant has the initial
burden of proving that a tort claimhas prescribed.”” “[Bjut if the
def endant shows that one year has passed between the tortious acts
and the filing of the suit, then the burden shifts to the plaintiff
to prove an exception to prescription.”® |d.

Here, Henry alleges that he was fraudulently induced into
accepting the AMC CEO position and investing $2 mllion in AMC
“Fraud exists if it can be shown that material m srepresentations
have been nade by one party designed to deceive another, and to
obtai n sone unjust advantage or to cause | 0ss or inconvenience to
the other.”® Thus, the general elenents of a fraudul ent inducenent
claimare: “(1) a msrepresentation of a material fact, (2) nade
wth an intent to deceive, and (3) causing justifiable reliance

with resulting injury.” Here, Henry clains that C sco know ngly

6 La. Cv. Code art. 3492; Bell v. Demax Managenent Inc., 824
So.2d 490, 492 (La. . App. 2002); Giffin v. BSFI Wstern E & P
Inc., 812 So.2d 726, 734 (La. C. App. 2002).

" Terrebonne Parish Sch. Bd. v. Colunbia Gulf Transm ssion
Co., 290 F.3d 303, 320 (5th Cr. 2002)(citing Mley v. Consol
Gravity Drainage Dist. No. 1, 642 So.2d 693, 696 (La. C. App.
1994); Dixon v. Houck, 466 So.2d 57, 59 (La. C. App. 1985)).

8 Id.

®La. Cv. Code art. 1953; Altex Ready-M xed Concrete Corp. V.
Enpl oyers Commercial Union Ins., 308 So.2d 889, 892 (La. C. App.
1975) .

10 Kendall Co. v. Southern Med. Supplies, Inc., 913 F. Supp
483, 487 (E.D. La. 1996); Silver v. Nelson, 610 F. Supp. 505, 517



made fal se assurances in June 1999 that the equi pnent C sco sold
AMC was NEBS conpliant and worked properly and that AMC was
financially solvent. He further clainms that these fraudul ent
m srepresentations i nduced himto accept the AMC CEO position and
to invest $2 mllion in AMC. Because he did not file suit until
Novenber 29, 2000, Cisco’'s alleged tortious acts occurred nore than
one year prior to Henry filing suit. Therefore, Henry has the
burden of proving an exception to prescription that would del ay the
comencenent of the prescriptive periodto after Novenber 28, 1999.

1. Contra Non Val entum

Henry first contends that contra non valentum protects his
fraudul ent i nducenent claim This doctrineis “alimted exception
where in fact and for good cause a plaintiff is unable to exercise

his cause of action when it accrues,” for exanple if a defendant
“has done sone act to effectually prevent the [plaintiff] from
avai ling hinself of the cause of action” or if “the cause of action
is not known or reasonably knowable by the plaintiff.”' Henry
argues that he was unable to exercise his fraudul ent inducenent
claim until at |east January 2000 because Cisco attenpted to

conceal the fact that the VCO 4K equi pnment was not NEBS conpli ant

and told himthat it would fix the equi pnent problem and maintain

(E.D. La. 1985).

11 Corsey v. State Dep't of Corrections, 375 So.2d 1319, 1321-
22 (La. 1979).



its alliance with AMC.

C sco, however, has provided docunents, affidavits, and
deposition testinony to support its contention that Henry was fully
aware, or at |east reasonably should have been aware, prior to
Novenber 28, 1999, that the equi pnent was not NEBS conpliant and
that Cisco’'s representations to the contrary were fal se.?? Furt her,
Ci sco mai ntains that Henry, as a sophisticated busi nessman who was
CEO of the conmpany of which he clained to be ignorant, was aware of

AMC' s financial problens.?®

12 Cisco’s proof that Henry knew bef ore Novenber 28, 1999 t hat
the VCO 4K switch was not NEBS conpliant, and that it was not
forthcomng with Henry about it, includes: (1) a June 27, 2000
affidavit, in which Henry stated “[t] hat when he took over as AMC s
CEO [in July 1999], the conpany ... was experiencing serious and
conti nuous problens with crucial network equi pnent it had purchased
from Cisco; (2) athird party demand filed by Henry agai nst G sco
in another lawsuit in which Henry adm tted that “AMC had di scovered
during Septenber [1999] that the G sco equi pnent was not NEBBS
conpliant”; (3) a January 4, 2002 affidavit in which Henry stated
that “[a]s of the first week of Novenmber 1999, AMC di scovered that
t he equi pnent G sco had delivered was not NEBBS conpliant”; (4) an
AMC Position Paper, prepared under Henry’'s supervision and
aut horshi p, which states that between August and Septenber 1999,
AMC | earned that the VCO 4K swi tch was not NEBS conpliant and that
a Cisco enployee had told Henry that C sco had “lied” about the
swtch being conpliant; and (5) a January 4, 2001 deposition in
which Henry testified that he was told by a G sco enployee in
Cctober 1999 that the equi pnent was not NEBS conpliant and that
C sco had been “less than truthful.”

13 Cisco’'s proof as to Henry's know edge of AMC s fi nanci al
circunstances prior to Novenber 28, 1999, includes: (1) a June 26,
1999 AMC i nternal neno, which states that “Henry has been briefed
on the Conpany’s financial circunstances” and that Henry “stated
that he does not want to becone an officer of the Conpany unl ess
[there is] at least $1IMIlion in the bank, to address huge
financial issues before us”; (2) a June 27, 2000 affidavit in which



Henry does not contest the veracity of G sco’' s evidence
provi ng that Henry should have known of his fraudul ent inducenent
claim prior to Novenber 28, 1999. | nstead Henry contends that
Cisco’'s attenpts at conceal nent, such as failing to provide tinely
di scovery after his suit was filed and Csco’s attenpts to fix the
equi pnent probl ens, del ayed the conmencenent of the prescriptive
period. Henry's failure to contest G sco’s evidence and Henry’s
argunent itself reveal that he was aware of the facts necessary to
establish his cause of action prior to Novenber 28, 1999. Thus,
his argunent that G sco still attenpted to conceal information from
and mislead him are irrelevant because those attenpts were
i neffectual. When considering the doctrine of contra non val entum
we focus on whether the plaintiff was able to bring his cause of
action.* |f, as here, the plaintiff knew of his cause of action
and the defendant’s attenpts at conceal nent were ineffectual, the
plaintiff was not prevented frombringing his claim he just chose
not to do so. “Contra non val entum does not suspend prescription
when a litigant is perfectly able to bring its claim but fails or

refuses to do so.”% Therefore, the district court properly

Henry states “[t]hat when he took over as AMC s CEQ, the conpany
was unable to service its debt”; and (3) a July 23, 1999 e-mi
fromHenry acknow edging that “[wje are 4.7 mllion in the hole.”

14 Corsey, 375 So.2d at 1321-22.
15 Terrebonne Parish Sch. Bd. v. Mbil Gl Corp., 310 F.3d

870, 885 (5th Gr. 2002). This is also applicable to Henry’ s ot her
argunent, that he was lulled into inaction because G sco issued a

10



concl uded that contra non val entumdi d not extend the commencenent
of the prescriptive period past Novenber 28, 1999.
2. Conti nui ng Tort

Henry next argues that because his claimalleges a continuing
tort, his prescriptive period conmmenced |ate enough to nmake his
claimtinely. Under the continuing tort doctrine, “continuing and
repeated wongful acts are to be regarded as a single wong which
gives rise to and is cognizable in a single action, rather than a
series of successive actions.”® Miltiple acts will constitute a
continuing tort “when the acts are continuous on an al nost daily
basis, by the sane actor, of the sanme nature, and the conduct
beconmes tortious and actionable because of its continuous,
cunul ative, synergistic nature.”?l If the plaintiff’s claim
involves a continuing tort, “then prescription does not commence
until the last act occurs or the conduct is abated.”!®

Al t hough Henry asserts that because C sco’ s fraudul ent conduct

press release on Cctober 12, 1999 announcing a $60 mllion
i nvestnment in AMC and because G sco and AMC di scussed fixing the
NEBS pr obl em These actions did not affect Henry's ability to
bring his claim at nost they just affected his desire to do so.

1 WIlson v. Hartzman, 373 So.2d 204, 207 (La. C. App. 1979).

17 Bustamento v. Tucker, 607 So.2d 532, 542 (La. 1992); see
also Crunp v. Sabine River Authority, 737 So.2d 720, 728 (La.
1999) (“A continuing tort is occasioned by unlawful acts, not the
continuation of the ill effects of an original, wongful act.”).

18 Bustanent o, 607 So.2d at 542.

11



did not abate until after Novenber 28, 1999, the prescriptive
period did not comrence until that tinme, his argunent is not
persuasive. In his conplaint, Henry contended only that Ci sco’s
m srepresentati ons made prior to his accepting the CEO position and
investing $2 mllion in AMC induced him to take these actions.
Henry now contends that Ci sco’s supposed fraudul ent actions that
occurred after Henry becane CEO and invested in AMC are actions
that constitute part of the sanme continuing tort. But there is a
cl ear delineation between G sco’s actions that took place prior to
Henry acting and those that took place after, nanely that the
|atter actions could not have induced Henry to take the actions he
now regrets. They thus cannot form the basis for a claim of
fraudul ent i nducenent. Therefore, these two sets of activities are
not of a “continuous, cunulative, synergistic nature” and thus
cannot constitute a continuing tort.

Henry’s argunent that prescription should not begin to run
until his danmages ceased is also wthout nerit. Even if Henry did
suffer damages after Novenber 28, 1999, this will not affect when
prescription commences. “Wen a defendant’s damage-causing act is
conpl eted, the existence of continuing damages to a plaintiff, even
progressi vel y wor seni ng danages, does not present successi ve causes

of action accruing because of a continuing tort.”?° | nst ead,

9 Inre Med. Panel Review for the Caimof Mses, 788 So.2d
1173, 1183 (La. 2001).

12



prescription comences when the last tortious act occurs or the
defendant’s tortious conduct is abated.? Because, as discussed
above, the last tortious acts, i.e., those that induced Henry to
act, commtted by Cisco related to Henry’'s fraudul ent inducenent
claimtook place well before Novenber 28, 1999, prescription began
to run prior to that date. Accordingly, the district court
correctly held that Henry’s fraudul ent i nducenent clai mwas barred
by prescription.
B. Def amati on Cl ai ns

Henry clains that the district court erred in holding that his
defamation clains were barred by an absolute privilege afforded to
statenents by parties and counsel mnade during the course of
judicial proceedings. Henry's four defamation clains were for: (1)
the statenents made in a notion to appoint trustee in AMC s
Del awar e bankruptcy; (2) the copy of that notion distributed to a
Dow Jones reporter; (3) Ci sco counsel’s statenents accusing Henry
of accepting kickbacks in a neeting to discuss the AMC bankruptcy
wth investors; and (4) C sco counsel’s statenments during
settlenment negotiations for an Ohio lawsuit and a California
arbitration that he believed Henry accepted ki ckbacks.

Henry disagrees with the district court’s decision to apply
Del aware law to the first three clainms and Chio law to the fourth

claim Delaware and Onhi o | aw provi de an absol ute privil ege agai nst

20 Bust anmento, 607 So.2d at 542.

13



defamation clains to parties and attorneys over otherw se
defamatory statenments nmde during the course of judicia
proceedings that are relevant to the case.? “I'n Loui si ana,
however, the [litigation] privilege is a qualified one, and in
order for the privilege to apply, the statenent nust be materi al
and nmust be nade with probable cause and w thout malice.”?
A federal court sitting in diversity applies the |aw of the
forum state, including its choice-of-law provisions.? Under
Loui si ana’ s choi ce-of -1 aw provi si ons, delictual obligations such as
fraud are generally controlled by Louisiana G vil Code Article
3542, which provides that issues involving delictual obligations
are “governed by the | aw of the state whose policies woul d be nost
seriously inpaired if its law were not applied to that issue.”?
The district court concluded that the purpose of the absol ute
privilege is to “facilitate the flow of comrunication between
persons involved in judicial proceedings and thus, to aid in the

conplete and full disclosure of facts necessary to a fair

21 Barker v. Huang, 610 A 2d 1341, 1345 (Del. 1992); WIlitzer
v. MO oud, 453 N E. 2d 693, 695 (Chio 1983).

22 Freeman v. Cooper, 414 So.2d 355, 359 (La. 1982)(quoting
Wal do v. Morrison, 220 La. 1006, 58 So.?2d 210 (La.1952)).

22 Klaxon Co. v. Stentor Electric Mg., 313 U S. 487, 496
(1941)(citing Erie R R v. Tonpkins,304 U S. 64 (1938)).

24 La. Cv. Code art. 3542.

14



adjudi cation.”?® After balancing this with Louisiana' s policy of
protecting its citizens fromtortious conduct, the court held that
“Del awar e woul d be the state whose policies woul d be nost seriously
inmpaired if its |aws were not applied.”? Thus, the court concl uded
that the first three clains, which all concerned statenents nade as
part of the AMC bankruptcy proceeding in Del aware, were subject to
Del aware | aw. For the sanme reason, the court concluded that Ohio
| aw applied to Henry's fourth defamation claim

Henry contends that the district court erred and shoul d have
applied either Louisiana or federal common |aw regarding the
litigation privilege. But Henry's argunents are not persuasive.
First, Henry makes no cogni zabl e argunent as to why Loui siana | aw
shoul d apply. Instead he only nakes the concl usory assertion that
the district court was wong in failing to apply Louisiana |aw
Because this i ssue was i nadequately briefed, we consider it waived
and wi Il not reassess the district court’s analysis of Louisiana' s

choi ce-of -1 aw provi si ons. 2/

2 Sept. 20, 2001 District Court Order, at 13 (quoting Barker,
610 A 2d at 1341).

2% 1d. at 14.

2 Raven Servs. Corp. v. NLRB, 315 F.3d 504 n.7 (5th Cr.
2002). At nost, Henry cites to Louisiana Cvil Code Article 3543
when stating that “[u] nder the Louisiana choice of | aw provi sions,
the test is whether the defendants would have foreseen where the
injury would occur.” Henry Original Brief, at 18. Article 3543 is
not applicable to our situation. Article 3543 regul ates choi ce of
| aw anal ysis for tort issues relating to standards of conduct and
safety. | d. However, issues of immunity, such as an absolute

15



Second, Henry contends that we should not apply an absol ute
privilege because it encourages retaliatory actions against
whi stl eblowers in violation of federal common | aw principles and
t he Sarbanes-Oxley Act. Therefore, Henry, relying on the Seventh
Circuit decision in Steffes v. Stepan & Co.,? urges the court to
adopt a qualified privilege simlar to that of Louisiana under
federal conmon | aw

But Henry' s reliance on Steffes is msplaced. In Steffes, the
Seventh Circuit declined to apply a state |aw absolute litigation
privilege to a plaintiff’s retaliation clains under Title VIl and
the Anericans with Disabilities Act (“ADA”), instead affirmng the
district court’s dismssal on other grounds.? |In addition, the

court also decided not to adopt a specific federal common |aw

privilege, are considered “rules of | oss distribution and financi al
protection,” which are not covered by Article 3543. La. Cv. Code
art. 3543 rev. cnt. a (“This Article applies to “‘issues pertaining
to standards of conduct and safety’ as distinguished from?'issues
of loss distribution and financial protection” which are governed
by Article 3544 .... By way of illustration, so-called ‘rules of
the road’ establish or pertain to ‘standards of conduct and
safety’, whereas rules that inpose a ceiling on the anount of
conpensatory danmages or provide inmmunity fromsuit are ‘rules of
| oss distribution and financial protection.’”); R gdon v. Tank &
Tower Co., 682 So.2d 1303, 1306 (La. C. App. 1996) (holding that
“whet her defendants are inmune fromtort liability, is an issue of
| oss distribution and financial protection.”). Henry does not cite
Article 3544 and does not argue that the application of that
Article would affect the outcone.

28 144 F.3d 1070 (7th Cir. 1998).

2 1d. at 1074-76.

16



litigation privilege, either qualified or absolute.?

In any event, Steffes is inapposite because it concerns
whet her a federal court should apply a state law privilege to
federal clains. Here, Henry has not asserted any federal |aw
clains, instead bringing only state | aw defamation clains. Sitting
as an Erie court, we nust enploy the forum state’s choice-of-| aw
provisions to determine which state’s law applies to the
plaintiff’'s state lawclainms, including its privileges.3? Here, the
district court, applying Louisiana choice-of-law provisions,
concluded that the appropriate state laws for Henry’'s defamation
clains are those of Delaware and Ohio, 32 both of which preclude
causes of action agai nst counsel and parties for defamati on when a
statenent i s made during the course of a |l egal proceeding. Because
Henry has not argued on appeal that any of the alleged defamatory
statenents occurred outside the context of a judicial proceeding,
we nust apply the appropriate state law privilege to Henry’'s

defamation clains.3 Accordingly, the district court’s decision

% 1d.

31 Shanks v. AlliedSignal, Inc., 169 F.3d 988, 993 (5th Cr
1999) (appl yi ng Texas state | aw absolute litigation privilege in a
diversity jurisdictionsuit toplaintiff’s Texas state | awcl ai ns).

2. The settlenment negotiations in the fourth claim also
concerned a pending California arbitration. But evenif we applied
California law, California |aw recognizes an absolute litigation
privilege. Al bertson v. Raboff, 295 P.2d 405, 408 (Cal. 1956).

3 Any argunent that the Sarbanes-Oxley Act applies to our
case is also msplaced. This Act, passed in 2002, nekes it a

17



dismssing Henry's first defamation claim and granting summary
judgnent in favor of Cisco on the others is affirned.
I11. Conclusion

Because Henry’'s fraudulent inducenent claim is barred by
prescription and because an absolute litigation privilege applies
to each of Henry’'s defamation clains, we affirmthe decision of the
district court di sm ssing one defamati on clai mand granti ng summary
judgnent as to Henry’'s renmaining clains.

AFFI RVED.

crimnal act for a person to retaliate agai nst anot her who provi ded
truthful information to a l|law enforcenent officer about the
comm ssi on or possible conm ssion of a federal offense. 18 U S. C
8§ 1513(e). Henry contends that if we apply the state | aw absol ute
litigation privilege to Henry's state law clains, we wll be
subverting the objectives of this Act and “[c]orporations would
have the freedom to retaliate against the whistle blower by
unl eashing a |l egion of lawers with absolute imunity fromall eging
fal se statenents without the fear of reprisal in the form of a
defamation | awsuit of the harned plaintiff.” Henry Oiginal Brief,
at 16.

But Henry’s argunent is conpletely without nerit. Evenif we
could ignore our Erie mandate to apply state |law, there has never
been any accusation that C sco commtted a federal offense that
woul d even inplicate the Act.
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