IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30924
Summary Cal endar

ALLEN WAYNE G BBS,

Peti ti oner- Appel | ant,
vVer sus
WARDEN, LQUI SI ANA STATE PENI TENTI ARY,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 02-CV-309

* January 31, 2003
Bef ore H G3 NBOTHAM SM TH, and CLEMENT, G rcuit Judges.
PER CURI AM *

Al l en Wayne G bbs, Louisiana prisoner #394497, seeks a
certificate of appealability (COA) to appeal fromthe dismssa
of his 28 U S.C. § 2254 habeas corpus application as timnme-barred
pursuant to 28 U.S.C. § 2244(d). G bbs’'s habeas application
chal | enges his state-court conviction of aggravated rape.

A COA may issue “only if the applicant has nmade a

substantial show ng of the denial of a constitutional right.”

28 U.S.C. 8 2253(c)(2). This standard requires a show ng “that

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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reasonable jurists would find the district court’s assessnent
of the constitutional clains debatable or wong.” Slack
v. MDaniel, 529 U S. 473, 484 (2000). Wen a district court
denies 28 U S.C. 8§ 2254 relief on procedural grounds w thout
reaching the nmerits of the 8 2254 application, this court should
grant a COA only if the COA novant nmakes the show ng set out
above and shows that jurists of reason would find it debatable
whet her the district court’s procedural ruling was correct. |d.
G bbs argues that only 356 days of the 365-day |limtation
period of 28 U . S.C. § 2244(d)(1) expired before he filed his
federal habeas application. G bbs’s conviction becane final on
Decenber 28, 1999, 90 days after the Suprene Court of Louisiana
denied his wit application on direct appeal. See Dani el
v. Cockrell, 283 F.3d 697, 705 (5th Gr.), cert. denied,
123 S. C. 286 (2002). The one-year limtations period was
tolled by G bbs’s August 28, 2000, application for state
postconviction relief, 28 U S. C. § 2244(d)(2), and it may have
remai ned tolled until the Suprene Court of Louisiana denied
G bbs’s wit application on October 26, 2001. Ml ancon v. Kayl o,
259 F. 3d 401, 406 (5th Cr. 2001). |If that was the case, then
356 count abl e days el apsed between the date on which G bbs’s
convi ction becane final and the date on which he served his
federal habeas corpus application.
However, it is unclear fromthe current record whether

G bbs’s state-court wit applications were tinely filed and
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whet her any periods not excused fromthe one-year limtations
period due to untinely filings in state court rendered the
federal habeas application untinely. On remand, the district
court should exam ne the state-court record and determ ne whet her
G bbs’s state-court wit applications were tinely. See LA CI.
APp. UNNF. R 4-2, 4-3; LA S. Cr. R X 8 5(a); see al so Barnard
v. Barnard, 675 So. 2d 734, 734 (La. 1996). W note that G bbs
does not hinself allege that the state trial court reduced to
witing any order setting a return date for the filing of G bbs’s
wit application in the Louisiana Court of Appeal, an act that
m ght have rendered the filing of that wit application tinely,
thus tolling the federal limtations period. See Ml ancon,
259 F. 3d at 407. It is out of an abundance of caution that we
grant a COA and remand the case for further consideration
Pursuant to Hall v. Cain, 216 F.3d 518 (5th G r. 2000),
we have reviewed G bbs’s underlying constitutional clainms to
determ ne whether he has alleged a facially valid claimof the
denial of a constitutional right. G bbs has alleged facially
valid clains of denials of constitutional rights; those clains
shoul d be considered by the district court in the first instance.
Cage v. Louisiana, 498 U S. 39 (1990) (reasonabl e doubt
instruction); Strickland v. Washington, 466 U S. 668, 689-94
(1984) (ineffective assistance); Johnson v. Puckett, 176 F.3d

809, 820 (5th Cr. 1999) (state court evidentiary rulings);
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Johnson v. Puckett, 929 F.2d 1067, 1071-72 (5th Gr. 1991)
(discrimnatory foreman-sel ection process).

COA GRANTED. VACATED AND REMANDED.



