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PER CURI AM *

Chri st opher Sepul vado, a Loui si ana state prisoner sentenced to
death for capital nurder, requests a certificate of appealability
(CQA) in order to appeal the denial of habeas relief. DEN ED

| .

In 1993, after being convicted of first-degree nurder of his

si x-year-old stepson, Sepul vado was sentenced to death.

(Sepul vado' s wi fe, Yvonne Sepul vado, originally charged wth first-

Pursuant to 5th Cr. 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



degree nurder, was convicted of manslaughter. State v. Sepul vado,
672 So.2d 158, 161 n.1 (La. 1996).)

On Thursday, March 5, 1992, [ Sepul vado]
married the victims nother, Yvonne. The next
day, Friday, the victimcane honme fromschool
havi ng defecated in his pants. Yvonne spanked
him and refused to give him supper.
[ Sepul vado] returned hone from work at
approximately 9:00 p.m That night, the
victimwas not allowed to change his clothes
and was nade to sleep on a trunk at the foot
of his bed. On Saturday, the victim was not
allowed to eat and was again nade to sleep on
the trunk in his soiled clothes. At around
10:00 a.m on Sunday, [Sepulvado] and the
victim were in the bathroom preparing to
attend church services. [ Sepul vado] instructed
the victimto wash out his soiled underwear in
the toilet and then take a bath. Wen the
victimhesitated to do so, [Sepulvado] hit him
over the head with the handl e of a screwdriver
several tinmes with enough force to render him
unconsci ous. Thereafter, the wvictim was
imrersed in the bathtub which was filled with
scal ding hot water.

Approxi mately three hours later, at
around 1:50 p.m, [Sepulvado] and his wfe
brought the victim to the energency room at
the hospital. At that tinme the victi mwas not
br eat hi ng, had no pul se, and probably had been
dead for approximately thirty to sixty
mnutes. Al attenpts to revive the victim
were futile. The cause of death was attri buted
to the scald burns covering 60% of the
victims body, primarily on his backside.
There were third degree burns over 58% of the
body and second degree burns on the remaining
2% The scalding was so severe that the
victims skin had been burned away. In
addition to the burns, nedical exam nation
revealed that the victim had been severely
beaten. The victim s scalp had separated from
his skull due to henorrhagi ng and bruising



Al so, there were deep bruises on the victins
buttocks and groin which were not consistent
with accidental injury.

At trial, [Sepulvado] admtted that he
hit the wvictim with a screwdriver, but
contended that the victimfell into the tub
accidentally. However, the state presented
expert testinony that the burn marks on the
victim s body did not indicate he accidentally
fell into the tub, since there were no signs
of splash marks that would result from a
struggle. The experts testified that the marks
were consistent with the victim being dipped
or immersed into the scal ding water.

ld. at 162.

Sepul vado’s conviction and sentence were affirnmed by the
Loui si ana Suprene Court. Id. at 171. The United States Suprene
Court denied certiorari. Sepul vado v. Louisiana, 519 U S. 934,
reh' g denied, 519 U. S. 1035 (1996).

In 1997, Sepulvado filed for state post-conviction relief,
claimng: (1) ineffective assistance of counsel; (2) denial of due
process due to the termnation of his counsel; (3) prosecutor’s
m sstatenments of law regarding mtigation; (4) State’'s failure to
provide him necessary funds for investigation of his post-
conviction clains; (5) lethal injection violated the Louisiana and
United States Constitutions; (6) retroactive application of the
cont enpor aneous objection rule; (7) State’s failure to adequately
and tinely notify him of sentencing issues and its intention to

introduce certain evidence; (8) wunconstitutional court-ordered

psychiatric eval uation; (9) inproper jury instructions; (10)



unconstitutionally vague application of “especially heinous,
at roci ous or cruel” aggravating circunstance; and (11)
discrimnation in selection of grand jury forepersons.

The state habeas judge had served as trial judge. |In 1998, an
evidentiary hearing was held on the ineffective assistance cl ai ns,
di scussed infra. Both of Sepulvado’s trial counsel , a
psychiatrist, and an expert defense attorney testified.

In April 1999, that court deni ed post-convictionrelief. And,
in March 2000, the Louisiana Suprene Court denied an application
for a supervisory or renedial wit.

Later that nonth, Sepulvado filed for federal habeas relief,
pursuant to 28 U.S.C. §8 2254. He raised the sane 11 issues as in
state court. In late 2001, the district court denied the petition;
nevertheless, it ordered an evidentiary hearing on the grand jury
forepersons claim Sepulvado v. Cain, No. 00-596 (WD. La. 21 Nov.
2001) (Original Opinion). That Decenber, pursuant to a Rule 59(e)
nmotion, the district court withdrew the habeas denial, pending the
evidentiary hearing.

The evidentiary hearing was conducted by a magi strate judge in
April 2002. That June, the magi strate judge recommended deni al of
the forepersons claim That August, the district court adopted the
recommendation and denied relief. Sepulvado v. Cain, No. 00-596

(WD. La. 9 Aug. 2002).



Sepulvado’s COA application was denied the next nonth
( Sept enber 2002).

1.

Pursuant to the Antiterrorismand Effective Death Penalty Act
of 1996 ( AEDPA), Sepul vado nust obtain a COAin order to appeal the
habeas deni al . 28 U. S.C. 8§ 2253(c)(1)(A). For the 11 clains
raised in his 8§ 2254 petition, he seeks certification on six: (1)
i neffective assistance of counsel; (2) discrimnation in the
sel ection of grand jury forepersons; (3) unconstitutional, court-
ordered psychiatric evaluation; (4) prosecutor’s m sstatenents of
| aw regarding mtigation; (5) inproper jury instructions; and (6)
retroactive application of the contenporaneous objection rule.

To obtain a COA, Sepul vado nust nake “a substantial show ng of
the denial of a constitutional right”. 28 U S.C. 8§ 2253(c)(2). 1In
general, he nust denonstrate “reasonable jurists could debate
whet her (or, for that matter, agree that) the [federal habeas]
petition should have been resolved in a different manner or that
the issues presented were adequate to deserve encouragenent to
proceed further”. Slack v. MDaniel, 529 U S. 473, 484 (2000)
(internal quotation marks omtted). Anot her statenent of the
standard i s that Sepul vado nust show “reasonabl e jurists would find
the district court’s assessnent of the constitutional clains

debat able or wong”. |Id.



To obtain a COA for a claim denied on procedural grounds,
Sepul vado nmust not only nmake t he above-descri bed show ng concerni ng
the nerits of a claim but also nust show “jurists of reason would
find it debatable whether the district court was correct in its
procedural ruling”. Id.

Moreover, a COA request is viewed agai nst the backdrop, under
AEDPA, for obtaining habeas relief. |In that regard, and if a COA
is granted, we review state court decisions only to determ ne
whet her they were “contrary to, or involved an unreasonable
application of, clearly established Federal |aw or were “based on
an unreasonabl e determ nation of the facts in |light of the evidence
presented in the State court proceeding”. 28 U S . C 8§ 2254(d)(1)
& (2).

A

Sepul vado contends that his trial counsel, Brown and Toups,
provi ded i neffective assistance, contrary to the Sixth Arendnent.
To establish ineffective assistance, Sepulvado nust satisfy the
wel | -known two-prong standard: counsel’s performance was
deficient, falling bel ow an objective standard of reasonabl eness;
and this deficient performance prejudiced the defense, such that
there is a reasonable probability that, but for such perfornmance,
the outconme of the trial would have been different. E g.,

Strickland v. Washington, 466 U. S. 668, 687-88, 694 (1984).



Sepul vado clains ineffective assistance at the trial's guilt
and penalty phases. (In addition to instances of clained
ineffective assistance addressed in this part, Sepulvado's
i neffectiveness claim concerning grand jury forepersons is
addressed in part 11.B.)

In general, Brown was to take the lead at the guilt phase;
Toups, the penalty phase. As noted, each testified at the state
habeas evidentiary hearing. As discussed below, none of the
i neffectiveness clains satisfies the standard for receiving a COA

1

Sepul vado maintains: Brown failed to interviewa wtness for
the State, Dr. MCorm ck, before questioning himat trial on the
defense theory that the nurder was an “inpulse” killing; 1instead
of interviewing that witness pre-trial, Brown relied on interview
notes nmade by Sepulvado’s prior attorney; Dr. MCorm ck answered
that the homcide was intentional, not inpulsive, thereby
discrediting the defense theory; and not having expected that
answer, Brown was unprepared to call his own expert to testify to
the i npul sive nature of the killing.

For this and all other ineffective assistance clains, the
state court ruled them “conpletely without a scintilla of nmerit”.
Havi ng presided at trial, the state habeas judge noted:

In no case either during the guilt-innocence
phase or the penalty phase did this Court
observe that either attorney['s] perfornmance
had fallen below an objective standard of
reasonabl eness and that the dereliction had

7



prejudi ced the defendant to the extent that
the trial has been rendered unfair and the
jury verdict on either guilt or innocence or
penal ty suspect.

For the federal petition, the district court held counsel’s
failure to investigate the effectiveness of the “inpul se” theory
was not deficient performance. Noting that 14 witnesses testified
during the penalty phase, it ruled “Brown conducted anple
investigation in an effort to mtigate petitioner’s sentence”.
Oiginal Qpinion at 7. Mre to the point, it ruled there had been
no show ng that the introduction of the “inpul se” theory woul d have
“altered the outcome of the trial”. Id.

Sepul vado has adduced no other evidence in support of the
“i nmpul se” theory. For exanple, he has not identified a wtness
whose opinion would be contrary to Dr. MCorm ck’s. Reasonabl e
jurists would not find the district court’s assessnent debat abl e or
wWr ong.

2.

Sepul vado clains Brown failed, during the penalty phase, to
of fer neuropsychological test results show ng Sepulvado was
positive for four of five brain dysfunction factors. Thi s
constitutes deficient performance, accordi ng to Sepul vado, because
Toups (Sepulvado's other trial counsel) testified at the state

habeas evi denti ary hearing that he woul d have brought such testing

to the jury’s attention.



As noted, the state court dismssed all of the ineffective
assistance clainms as neritless. The federal district court found
t hat counsel had subm tted evi dence r egar di ng t he
neur opsychol ogi cal i ssue through the testinony of a clinical social
wor ker, who testified about the “high nunber of deaths in
[ Sepul vado]’ s past, his chil dhood experiences and hi s al coholismas
mtigating evidence”. Oiginal Opinion at 9. The district court
ruled that counsel’s failure to perceive the need to “bolster this
expert with additional testinony” was a “tactical decision” that
“did not anbunt to a deficiency in representation”. |d.

The report containing the brain dysfunction anal ysis indicated
that such dysfunction would not mtigate responsibility for the
crime. For this and simlar reasons, Brown deci ded not to open the
door to the introduction of such facts. Reasonable jurists would
not find the district court’s assessnent debatable or wong.

3.

Sepul vado al so chal | enges Toups’ comment in his penalty phase
openi ng statenent that the decision facing the jury “would be a
tough one for [Toups]”.

Again, the state court sunmarily dism ssed the ineffective
assi stance cl ai ns. Al t hough Sepul vado presented this claimin
federal district court, the court did not address it in its

opi ni on.



Not wi t hst andi ng t he chal | enged st at enent, Toups encour aged t he
jury to concl ude that Sepul vado shoul d be sentenced only tolife in
prison. When read in the context of Toups’ entire statenent
reasonable jurists would not debate whether the petition should
have been resolved in a different manner or that this issue is
adequate to deserve encouragenent to proceed further.

4.

As noted, Toups was to primarily handle Sepulvado's
representation during the penalty phase. Nevert hel ess, Brown
participated in the representation for that phase. Sepul vado
contends Brown's performance was deficient at this stage because he
was: “fatigued’” and “stressed out” by the guilt phase; and at a
“psychol ogi cal di sadvantage”, having been the |osing attorney
during the guilt phase.

Again, the state court summarily hel d Sepul vado’ s ineffective
assi stance clains were neritless. Al though the i ssue was presented
in federal district court, the court did not address it in its
opi ni on.

Even if Brown’s participation could be considered deficient
performance, the record shows that Toups exam ned nine of the 14
penal ty phase wi tnesses. Also, Sepul vado has offered no basis for
finding the outcone of the penalty phase woul d have been different
had Toups conducted all of the exam nation. Reasonabl e jurists

woul d not debate whether the petition should have been resolved in
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a different manner or that this issue is adequate to deserve
encour agenent to proceed further.
B

Sepul vado cont ends hi s due process and equal protectionrights
were violated because the State has discrimnated against black
venire nenbers in the selection of grand jury forepersons.
Al t hough Sepul vado i s not bl ack, he has standing to make the cl aim
Canmpbel | v. Louisiana, 523 U. S. 392 (1998).

The magistrate judge, after the evidentiary hearing,
recommended that Sepulvado had established a prima facie
discrimnation claim The nmagistrate judge recommended, and the
district judge agreed, however, with the state habeas ruling that
the claimwas procedurally barred. The state court had ruled: “In
this case there was no objection, prior to the conviction, of the
grand jury process through a tinely filing of a notion to quash
This claimis therefore not properly before the Court....” (That
court also ruled that the claimwas neritless, because the court
had “appoint[ed] a nunber of mnorities to serve as grand jury
forenmen....”)

“I't is undisputable that under Louisiana law, a challenge to
the legality of the grand jury venire nust be nade by a pretrial
motion to quash.” WIllians v. Cain, 125 F.3d 269, 274 (5th Gr.
1997), cert. denied, 525 U S. 859 (1998). Sepul vado seeks to

overcone this procedural bar by claimng cause for the failure to
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move to quash and resulting prejudice. Reasonable jurists would
not find the district court's assessnent debatable or w ong.
1

First, Sepulvado clains the failure to tinely raise the issue
was caused by ineffectiveness of counsel. Ineffective assistance
may be a cause for procedural default, but only if the attorney’s
performance was deficient under Strickland. Mirray v. Carrier, 477
U S 478, 488 (1986). Sepulvado contends only that counsel were
“deficient” for failing to raise the grand jury issue at trial
Apparently, he clains this “deficiency” reached unconstitutional
| evel s as described in Strickland and i ncorporated by Murray.

As the report and recommendation, adopted by the district
court, st at ed: “Counsel’s performance is not render ed
constitutionally deficient nerely because he is insufficiently
prescient to file a notion in 1992 [when Sepul vado was i ndi ct ed]
based on a rule of law that wll not be announced until 1998 [in
Canpbel '] .

In short, prior to Sepulvado' s indictnent (1992), Canpbel
(1998) had not been decided. And, Powers v. OChio, 499 U S. 400
(1991), had held only that white defendants had standing to
chal l enge a prosecutor’s use of perenptory strikes against bl ack

potential jurors; grand jurors were not at issue. Moreover, Hobby

v. United States, 468 U. S. 339 (1984), had earlier rejected a due
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process challenge to discrimnation in the selection of a black
federal grand jury foreperson.

Canpbel |l did “not state a new Fi fth Arendnent equal protection
rule” and “was dictated by the Court’s precedents”. Peterson v.
Cain, 302 F.3d 508, 513 (5th Gr. 2002). On the other hand, this
does not nean that an attorney’s failure to raise such a claimin
1992 fell below the objective |level of conpetence required by
Stri ckl and.

Absent such a deficiency, there is “no inequity in requiring
[ Sepul vado] to bear the risk of attorney error that results in a
procedural default”. Mirray, 477 U S. at 488.

2.

In the alternative, Sepulvado has not satisfied the COA
standard concerning the prejudice portion for “cause” and
“prejudice”. The report and recommendation, adopted by the
district court, noted:

Petitioner has not attenpted to articul ate how
the foreman selection process (in connection
wth a grand jury that indicts on nere
probable cause found by 9 of 12 nenbers)
worked to his actual prejudice when he was
convicted by a lawfully chosen petit jury of
twel ve persons who wunaninmusly found him
guilty beyond a reasonabl e doubt.

Sepul vado states that, had atinely notion to quash been nade,
t he judgnent woul d have been reversed on appeal on that basis; and,
on remand, he m ght have been offered a |life sentence plea. He

offers no basis for this conclusory plea-claim
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In the alternative, Sepulvado urges that, absent a plea on
remand, a second trial would not have resulted in the death
penalty. Again, he provides no support for this conclusory claim
(Along this line, Sepulvado does not make an “actual innocence”
claim as an alternative to a required show ng of “cause” and
“prejudice”.)

C.

Sepul vado next clains the state court inproperly ordered a

psychiatric evaluation for him
1

Both the state and district court, however, noted that
Sepul vado, at the tinme of that order, had filed a “Notice of
Def ense based upon Mental Condition” and, therefore, ruled the
court-ordered exam nation was proper. Original Opinion at 16.
Reasonabl e jurists would not find the district court’s assessnent
debat abl e or wrong.

2.

Alternatively, Sepulvado conplains that, for the evaluation
he was not advised of his rights to remain silent and to an
at t or ney. See Estelle v. Smth, 451 U S. 454, 467-68 (1981)
Al t hough this issue was raised in state court, that court did not
address it.

The district court first noted that no evi dence was adduced by

Sepul vado supporting these allegations. Original Opinion at 16
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n.5. It then assuned arguendo that such a constitutional violation
occurred, but held the error was harnm ess because none of the
psychiatrist’s findings were introduced at trial. Oiginal Opinion
at 17; see also, e.g., Kotteakos v. United States, 328 U S. 750
(1946) . Reasonable jurists would not find the district court’s
assessnent debat abl e or w ong.

3.

Sepul vado sunmarily clainms his Eighth Arendnent right to a
constitutionally sound sentenci ng procedure was conprom sed because
t he exi stence of the eval uation caused himto strategically refrain
from“explor[ing] ... psychiatric defenses”. Although presented to
them neither the state nor district court addressed this specific
i ssue in their opinions.

Sepul vado does not describe what these clained “psychiatric
def enses” woul d have been; nor does he claimthey would have led to
a different outcone. Reasonable jurists would not debate whet her
the petition should have been resolved in a different manner or
that this issue is adequate to deserve encouragenent to proceed
further.

D.

Sepulvado clainms that, during voir dire, the prosecutor

m sstated the |aw concerning mtigating evidence. See Lockett v.

Chio, 438 U S. 586 (1978). The prosecutor stated: prospective

jurors were to “consider” mtigating evidence to determ ne whet her
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the mtigating factors “fit”; they should be “open m nded” wth
regard to the evidence; and “considering” the evidence did not
conpel a juror to “accept” it.

There was no contenporaneous objection. It does not appear
that either the state or federal court addressed whether this claim
is procedural ly barred because of this failing. Nor does the State
assert such a bar here.

The state court ruled the statenents were not m sstatenents of
the law, and, in any event, did not justify post-conviction relief.
Li kewi se, the district court held the prosecutor did not m sstate

the law. Original Opinion at 13.

Lockett holds jurors nust not “be precluded fromconsidering,

as a mtigating factor, any aspect ... that the defendant proffers
as a basis for a sentence |l ess than death”. 438 U. S. at 604 (first
enphasi s added). Reasonable jurists would not find the district

court’s assessnent debatable or wong.
E

Sepul vado clains the jury was inproperly instructed on the
reasonabl e doubt standard. This claim is based on Cage V.
Loui siana, 498 U. S 39, 41 (1990): an instruction is
unconstitutional if “a reasonable juror could have interpreted the
instruction to allow a finding of guilt based on a degree of proof
bel ow that required by the Due Process Clause”. The Court refined

this test: theinquiry is whether it is reasonably likely that the
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jury applied the instruction in an unconstitutional nmanner. See
Victor v. Nebraska, 511 U S. 1, 6 (1994); Estelle v. MQiire, 502
US 62, 72 n.4, (1991) (citing Boyde v. California, 494 U S. 370,
379-80 (1990)).

The jury was instructed:

It is sufficient that the State prove the
guilt of the defendant beyond a reasonable

doubt .
* k%

A reasonabl e doubt is not a nere possible
doubt; it should be actual doubt. It is such
a doubt as a reasonabl e person woul d seriously
entertain. It is a doubt that one could have
reason for. It is an honest msgiving, or
doubt, arising fromproof or |ack of proof in
t he case.

(Enphasi s added.) Sepul vado clains use of “actual doubt” and
“honest doubt” instructed the jury that, for acquittal, a standard
hi gher than “reasonabl e doubt” was required.

Noting it was well aware of Cage when it instructed the jury,
the state court ruled that the instruction was a proper statenent
of the law.  The district court ruled that, although the phrase
“actual doubt” was used, the instruction as a whole correctly
conveyed the concept of reasonable doubt. Oiginal Opinion at 21.

Cage held wunconstitutional an instruction which equated
“reasonabl e doubt” with “grave uncertai nty” and “actual substanti al
doubt”, requiring only a “noral <certainty” rather than an

“evidentiary certainty”. 498 U S. at 41. The Court held *actual
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substantial doubt”, in that context, connoted, for acquittal, a

hi gher standard of doubt than “reasonable doubt”. Id.
Al t hough the trial court used the phrase “actual doubt”, it
did not include a substantiality requirenent. Mor eover, by

conparison, Victor held the use of “noral certainty” did not render
it unconstitutional (that phrase is not in the instruction at
issue). 511 U S at 16. In the light of the entire instruction,
reasonable jurists would not find the district court’s assessnent
debat abl e or wrong.

F

For his final claim Sepulvado maintains his rights were
vi ol at ed by t he arbitrary application of Loui si ana’s
cont enpor aneous objection rule. Sepulvado's failure to identify
t hose cl ai nmed i nstances when an obj ection shoul d have been nade is
di scussed bel ow.

State v. Smth, 554 So.2d 676, 678 (La. 1989), crafted, for
cases in which the death penalty was applicable, an exception to
the rule that the Louisiana Suprene Court woul d not review an error
for which an objection had not been nade in the trial court;
i nstead, unobjected-to errors would be reviewed, despite the
cont enpor aneous obj ection rule.

Sepul vado’s trial (1993) occurred during the period between

the decisions in Smth (1989) and State v. Taylor, 669 So.2d 364

(La.), cert. denied, 519 U S 860 (1996). For the guilt phase of
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trial, Taylor repudiated the exception to the contenporaneous
objection rule, even for those cases tried after Smth —as was
Sepul vado's. 669 So.2d at 369.

On Sepul vado's direct appeal, decided post-Taylor, the
Loui si ana Suprene Court held that defendants, including Sepul vado,
could not claimreliance on Smth, because they could not have
known, during the guilt phase, “if [they] would ultinmately receive
the death penalty”. 672 So.2d at 162.

State v. Wssinger, 736 So.2d 162 (La.), cert. denied, 528
U S 1050 (1999), extended this logic by repudiating the Smth
exception even for the penalty phase, but only applying that
repudi ati on prospectively.

The state court held itself bound by Taylor, and thus denied
relief onthis issue. The district court noted that the failure to

make contenporaneous objections “may be raised as ineffective

assi stance of counsel on post convictionrelief”. Oiginal Opinion
at 14. It then reviewed the clained failures to object and found
that “no Strickland violations had been commtted”. 1d.

Sepul vado makes no showi ng that his attorneys relied on Smth
for not objecting when Sepul vado bel i eves they shoul d have, during
the guilt phase. Along this |line, Sepul vado does not even descri be
these wunobjected-to errors, even though the district court

addressed themin its opinion and held no ineffective assistance.
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Reasonabl e jurists would not find the district court’s assessnent
debat abl e or wrong.
L1,
For the foregoing reasons, each COA request is

DENI ED.
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