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PER CURI AM **

The plaintiff-appellant appeals the judgnent of the district
court affirmng the final decision of the comm ssioner of social
security denying the plaintiff’s application for disability

benefits. Because the record contains substantial evidence in

United States District Judge Barbara M G Lynn of the
Northern District of Texas, sitting by designation.

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



support of the denial of benefits, we affirm
| .
PROCEDURAL HI STORY

In Septenber 1998, Billy Joe McCuller, Il applied for social
security disability benefits. As alleged, he becane disabled on
March 25, 1998, while perform ng well head mai ntenance during the
course of his enploynment as an oilfield service technician.! After
his application was denied at two adm nistrative |evels, a hearing
before an adm nistrative | aw judge (“ALJ”) was held on Decenber 1,
1999. McCul ler was twenty-six years old at the tinme of this
heari ng.

On February 23, 2000, the ALJ found that McCul | er was capabl e
of performng work of light exertion and was thus not disabled.
McCul | er appeal ed this decision, and the appeal s council| consi dered
addi tional evidence submtted with McCuller’s request for review —
nanely, a letter from his treating physician, Dr. Bernauer.
However, on August 27, 2001, the appeals council denied McCuller’s
request for review, the decision of the ALJ thus becane the final
decision of the conm ssioner of soci al security (the
“Conmm ssi oner”).

On Cctober 9, 2001, MCuller appealed this decision to the

district court. On July 8, 2002, after a de novo review, the

. McCul I er injured his back by falling onto his left side
to avoid a 200-pound falling well head.
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district court accepted the nmagistrate judge’'s report and
recomendation of May 20, 2002, in which the nmagistrate judge
recomended t hat the Conm ssioner’s decision be affirnmed. MCull er
appeals fromthis judgnent.
1.
REVI EW OF THE COW SSI ONER' S FI NAL DECI SI ON

A St andard of Revi ew

In cases appealing a district court’s affirmation of the
Commi ssioner’s decision, we review the final decision of the

Conmi ssioner, not the decision of the district court. See Ci eutat

v. Bowen, 824 F.2d 348, 359 (5th Gr. 1987). Qur review of the

final decision of the Conm ssioner denying disability benefits, “is
limted to determning whether the decision is supported by
substantial evidence in the record and whether the proper |ega

standards were used in evaluating the evidence.” Villa .
Sullivan, 895 F.2d 1019, 1021 (5th G r. 1990) (citation omtted).
“Substantial evidence is nore than a scintilla and less than a

pr eponder ance.” Muse v. Sullivan, 925 F.2d 785, 789 (5th Gr.

1991). A finding of no substantial evidence is appropriate only if

there is a “conspicuous absence of credible choices” or no

contrary nedical evidence.” Haywood v. Sullivan, 888 F.2d 1463,

1466 (5th Gr. 1989); Richardson v. Perales, 402 U S. 389, 401

(1971) (stating that “substantial evidence” is evidence consisting

of “such relevant evidence as a reasonable m nd m ght accept as



adequate to support a conclusion”). |f supported by substantia
evidence, the ALJ's findings in the Conm ssioner’s final decision
are conclusive. 1d. at 390. W may not rewei gh the evidence, try
the i ssues de novo, or substitute our judgnent for that of the ALJ.
Id.
B. Framewor k for Eval uating Whether a Cainmant is D sabled

The Social Security Act defines disability as a nedically
det erm nabl e physical or nental inpairnment |asting at |east twelve
months that prevents the claimant from engaging in substantial
gai nful activity. 42 U S.C 8§ 423(d)(1)(A) (2000). Title 20 of
t he Code of Federal Regul ations, part 404, sets forth a five-step
sequential process the ALJ nust follow to eval uate whether the
claimant has a disability. 20 CF.R 8§ 404.1520(a)-(f) (2003);
Muse, 925 F.2d at 789. The cl aimant bears the burden as to the
first four steps. 1d. First, a claimant nust not be presently
wor Ki ng. 20 CF.R 8§ 404.1520(b). Second, a clainmant nust
establish that he has an “inpairnent or conbination of inpairnents
which significantly limts [his] physical or nental ability to do
basic work activities.” 1d. 8§ 404.1520(c). Third, to secure a
finding of disability w thout consideration of age, education, and
wor k experience, a claimnt nust establish that his inpairnent
meets or equals an inpairnent enunerated in the listing of
i mpairments in the appendix to the regulations. [d. § 404.1520(d).

Fourth, a claimant nust establish that his inpairnment prevents him



from doi ng past relevant work. 1d. 8§ 404.1520(e). Finally, the
burden shifts to the Comm ssioner to denonstrate that the clai mant
can performrel evant work. |[|f the Conmm ssioner neets this burden,
the claimant nust then prove that he cannot in fact performthe
wor k suggested. 1d. 8§ 404.1520(f).
C. Anal ysis of the Findings of the ALJ

Follow ng this sequential process, the ALJ, whose findings
becane the final decision of the Conm ssioner, found that “the
claimant has a severe inpairnent but retains the residual
functional capacity to performwork existing in significant nunbers
inthe national and | ocal economes.” In reaching this conclusion,
the ALJ made several findings related to each stepinthe five-step
sequential process. McCul l er objects to the majority of these
findings as not supported by substantial evidence.

(1) Objections to the Step 3 Findings of the ALJ

The Comm ssioner found at Step 2 that McCuller had nedically
determ nabl e severe inpairnments consisting of “herniated discs,
status [post] discectony and fusion at the L3-4 and L4-5 | evel s and
pl acenment of screw fixation due to lunbar instability.” However,
as to Step 3 of the process, the ALJ determned that the
i npai rments were not severe enough to neet or nedically equal one

of the inpairnents listed in Appendix 1, Subpart P, of the



regul ations.? On appeal, MCuller contends that this finding is
erroneous because nedi cal evidence, including aletter submttedto
the appeals council by Dr. Bernauer, denonstrates that his back
i npai rments nmet or equaled the inpairnents listed in section 1.04B
of the listed inpairnents.

Section 1.04B, in relevant part, provides:

Di sorders of the spine (e.g., herni ated nucl eus pul posus,
spinal arachnoiditis, spinal stenosis, osteoarthritis,
degenerative disc disease, facet arthritis, vertebra
fracture), resulting in conpromse of a nerve root
(i ncluding the cauda equina) or the spinal cord. Wth:
B. Spi nal arachnoiditis, confirnmed by an
operative note or pathology report of tissue
bi opsy, or by appropriate nedically acceptable
i maging, manifested by severe burning or
pai nful dysesthesia, resulting in the need for
changes in position or posture nore than once

every 2 hours.

20 CF.R, Subpt. P., App. 1, § 1.04.
McCul | er nust provi de nmedi cal findings that support all of the
criteria for the Step 3 equivalent inpairnent determnation.

Selders v. Sullivan, 914 F.2d 614, 619 (5th Cr. 1990). Her e

McCuller identifies no nedical evidence that he suffered from

2 The Code section setting forth Step 3 of the process
provides, in relevant part:

When your inpairnent(s) neets or equals a listed

inpai rment in Appendix 1. |If you have an inpairnent(s)

which neets the duration requirenent and is listed in
Appendix 1 or is equal toalisted inpairnment(s), we wll
find you disabled wthout considering your age,
educati on, and work experience.

20 C.F.R § 404.1520(d).



spinal arachnoiditis, or its equivalent, nor does he cite to any
medi cal evi dence denonstrating that he was required to change his
posture or position nore than once every two hours. Thus,
substantial evidence supports the AL)'s finding that MCuller’s
i npai rments do not neet or equal this listed inpairnent.

(2) Objections to the RFC Determ nation of the ALJ

Because McCul l er did not neet his burden of establishing that
his inpairnent net or equaled an inpairnment enunerated in the
listing of inpairnments in the appendix to the regul ations, the ALJ
was required to nake a determ nation regarding McCuller’s residual
functional capacity (“RFC') — that is, a determ nation regarding
the range of work activities MCuller can perform despite his
i npai rnments when considering objective evidence such as age,
education and work experience.? As to MCQller’'s RFC
determ nation, the ALJ states:

[McCul |l er] underwent a course of physical therapy and
received epidural steroid injections with Dr. Janes
Perry. Although he was referred for another course of

3 The Code section relating to the RFC determ nation
provides, in relevant part:

Your inpairnment(s) nust prevent you from doing past
rel evant worKk. | f we cannot nmake a decision based on
your current work activity or on nedical facts al one, and
you have a severe inpairnent(s), we then review your
residual functional capacity and the physical and nental
demands of the work you have done in the past. |If you
can still do this kind of work, we will find that you are
not di sabl ed.

20 C.F.R § 404.1520(e).



physi cal therapy, Dr. Perry noted in August 1998 that he
had not attended sane and was vi siting anot her physici an,
apparently on the recommendation of his attorney. Dr.
Perry noted that the new physician had reconmmended a
myel ogram but opined that based on the claimant’s MR
and physical examnation, neither a nyelogram nor
surgical treatnent was recomended. He further noted
that the claimnt had been resistant throughout his
treat nent program and apparently unhappy and, thus, he
recommended that he foll owup el sewhere. Al so in August
1998, Dr. Dale Bernauer noted that the claimnt had a
decreased range of notion, but with negative straight |eg
rai ses, strong nuscles, intact nerve signs and refl exes,
and negative x-rays. Nevertheless, after the nyel ogram
was perforned, reflecting finding simlar to the prior

MRl , the <clainmant underwent a lunbar fusion and
di scectony at the L3-4 and L4-5 |evels on Novenber 24,
1998.

In March 1999, Dr. Bernauer noted that the claimant was
i nproving, but continued to conplainof bilateral |eg and
| ow back pain. Wth only those notations for support, he
t hen opi ned that the cl ai mant woul d be unabl e to work for
approxi mately one year[] fromsurgery. In May 1999, a CT
scan reveal ed that the view of the L3-4 and L4-5 | evels
were obscured due to surgical changes, but with an
ot herwi se nornmal |unbar spine. The follow ng nonth, an
MRl reveal ed an unremarkabl e cervical spine. No other
significant nedical docunentation was provide until
Septenber 16, 1999, wherein the claimant was di agnosed
wth lunbar instability and underwent surgery for
pl acenent of a pedicle screw fixation wth spinal |ink
systens fromL3 through L5 |evels.

After carefully considering the entire record in this
matter, including the testinony of the claimant . . . |
agree with the non-exam ning state consul tant [who found
in a RFC assessnent formthat the clai mant was capabl e of
performng a light level of work, wth occasional
postural limtations] and find the claimant not di sabl ed.

McCuller maintains that the RFC determnation by the ALJ that
McCul l er retained the ability to performlight work with occasi onal
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postural limtations is not supported by substantial evidence.* W
di sagr ee.

As stated, on review, we do not inquire as to whether
conflicting evidence exists in the record; rather, we probe the
record to ensure only that the ALJ's findings are supported by
substantial evidence. See Muse, 925 F.2d at 790 (“The ALJ as
factfinder has the sole responsibility for weighing the evidence
and may choose whi chever physician’ s diagnosis is nost supported by

the record.”)(quoting Pierre v. Sullivan, 884 F.2d 799, 803 (5th

Cir. 1989)).

Here, the ALJ carefully considered all of the evidence before
hi m and found McCuller’s testinony and the concl usory opinion of
Dr. Bernhauer that MCuller could not work for one year fromthe
date of his surgery to be less than credible in the face of

conflicting nedical evidence from Dr. Perry. In these

4 Light work is defined by the regul ations as:

[L]ifting no nore than 20 pounds at a tinme with
frequent lifting or carrying of objects weighing up to
10 pounds. Even though the weight lifted may be very
little, ajob is in this category when it requires a
good deal of wal king or standing, or when it involves
sitting nost of the time with sone pushing and pulling
of armor leg controls. To be considered capabl e of
performng a full or wide range of |ight work, you nust
have the ability to do substantially all of these

activities. |If soneone can do |ight work, we determ ne
that he or she can al so do sedentary work, unless there
are additional limting factors such as |oss of fine

dexterity or inability to sit for long periods of tine.

20 C.F.R § 404.1567(b).



circunstances, we hold that substantial evidence supports the RFC

determ nation by the ALJ. Masterson v. Barnhart, 309 F. 3d 267, 272

(5th Cr. 2002) (stating that the ALJ has the responsibility to
resolve questions of <credibility and questions arising from
conflicting nedical opinions).?®

(3) Objections to the Step 5 Findings of the ALJ

Regarding Step 4 in the sequential process, the ALJ agreed
wth MCuller that McCuller’s inpairnments rendered himunable to
perform his past relevant work as an oilfield service technician
and oilfield service supervisor. However, regarding the Step 5
determ nation, the ALJ found that the Conm ssioner net her burden
of denonstrating that MCuller is able to perform a significant
nunber of other jobs existing in the national and |ocal econony

pursuant to Rule 202.21 of the Mdical -Vocational Cuidelines (the

5 McCul I er further contends that in making his RFC
determnation, the ALJ erred in relying on the state consultant’s
RFC conclusions. In so contending, MCuller nmaintains that the

state consultant’s RFC concl usions were nade prior to MCuller’s
second surgery and are thus not reliable. W find this argunent
unpersuasive. The responsibility for determining a claimnt’s
RFC rests soundly with the ALJ, not the state agency nedi cal
consultant. Here, the ALJ consi dered evidence regarding the

all eged condition of McCuller both before and after the second
surgery and then nade an i ndependent RFC determ nati on based on
hi s observations. MCuller also contends that the ALJ was
required to order the governnent to produce testinony froma
medi cal consul tant or expert who had exam ned McCuller after his
second back surgery. However, the ALJ' s duty to undertake a ful
inquiry “‘does not require a consultative exam nation at

gover nnment expense unless the record establishes that such an
exam nation is necessary to enable the [ALJ] to nmake the
disability decision.”” Pierre, 884 F.2d at 802. On this record,
the ALJ did not abuse his discretion in concluding that such an
exam nation was not “necessary.”
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“Quidelines”).® Specifically, the ALJ stated:

The claimant is presently twenty-six years of age,
defined as a younger individual, with a high school
education, plus one senester of vocational training in
air conditioning and refrigeration. He testified at the
hearing that he spends part of his day playing on the
conputer and the internet. Thus, he has at |east sone

conputer skills. Based on the favorable vocational
factors of the claimant’s young age, education, and work
hi st ory, the [Quidelines] were consul ted. I n

promul gating the [ Gui del i nes], adm ni strative notice has
been taken of the nunmbers of unskilled jobs that exist
t hroughout the national econony at various functiona
| evels, with approximately 1,600 unskilled sedentary and
I i ght occupations recogni zed. Based on the evidence, the
af orenenti oned residual functional capacity and the
favorabl e vocational factor of his age, Rule 202.21 of
the Medical -Vocational GCuidelines, 20 CFR, Part 404,
Subpart P, Appendi x 2, would direct a concl usion of “Not
di sabl ed.” However, because the record reflects that the
claimant may al so suffer[] from certain non-exertiona
limtations, such as the ability to only occasionally
performpostural activities, such as kneel i ng, crouching,
crawing or clinbing, Rule 202.21 would al so need to be

6 The Code section setting forth Step 5 of the process
provides, in relevant part:

Your inpairnent(s) nust prevent you fromdoi ng any ot her
wor K.

(1) If you cannot do any work you have done in the
past because you have a severe inpairnent(s),
we wll consider your residual functional
capacity and your age, education, and past
work experience to see if you can do other
wor K. If you cannot, we wll find you
di sabl ed.

(2) If you have only a marginal education, and
| ong work experience (i.e., 35 years or nore)
where you only did arduous unskilled physi cal
| abor, and you can no longer do this kind of
wor K, we use a different rule (see
8§ 404.1562).

20 C.F.R § 404.1520(f)(1)-(2).
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applied as a franework. Based on the entire record
including the claimant’s educational background, his
apparent conputer skills, and his testinony that he had
not taken any pain nedication in the three weeks prior to
the hearing, | find that even when Rul e 202. 21 is applied
as a framework, these non-exertional limtations do not
significantly erode the occupational base recogni zed by
the [ Qui del i nes].

McCul | er argues that the ALJ erred in nmaking these Step 5 findings
based solely on the Guidelines wthout the benefit of vocational
expert testinony.

“Nonexertional limtations” are work Iimtations, other than
strength denmands, that affect a claimant’s ability to neet the
demands of jobs, such as reachi ng, handling, stooping, crawing, or
crouching. 20 C.F.R 8 404.1569a(c)(iv). Here, the ALJ concl uded
that McCuller suffered from“certain non-exertional limtations,”
but determned that “these non-exertional |imtations do not
significantly erode the occupational base recognized by the
[Guidelines].” \Were, as here, the claimant suffers from “non-
exertional inpairnments [that] do not significantly affect [the
claimant’s] residual functional capacity, the ALJ may rely

exclusively on the Guidelines in determ ning whether there is other

wor k avail able that the claimant can perform” Selders, 914 F. 2d
at 618 (enphasis added). The ALJ did not err in relying

excl usively on the Quidelines.

CONCLUSI ON
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The judgnent of the district court wupholding the final

deci si on of the Comm ssioner is AFFI RVED
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