UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30702
Summary Cal endar

STACY SI BLEY, ET. AL.,
Plaintiffs,
vVer sus
EXXON MOBI L CORPORATI ON, al so known as Exxon Conpany, USA,
Defendant-Third Party Plaintiff-Appellant,
vVer sus
TUBE TURNS TECHNCLOG ES, | NC. ,

Third Party Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(94- Cv-1128)

January 15, 2003
Bef ore BARKSDALE, DEMOSS and BENAVI DES, Circuit Judges.
PER CURI AM *

Pursuant to a Rule 54(b) judgnent, ExxonMobil appeals the
summary judgnent awarded third-party defendant Tube Turns
Technologies, Inc., claimng a genuine issue of material fact
exi sts concerning the unreasonabl e dangerousness of a steel pipe

manuf act ured by Tube Turns. On the other hand, ExxonMobil did not

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



present any evidence that Tube Turns knew that the pipe in question
was supposed to neet specifications provided to a third party by
ExxonMbbi | .

A summary judgnent is reviewed de novo. E.g., Caboni .
Ceneral Mdtorist Corp., 278 F.3d 448, 451 (5th Cr. 2002).
“Summary judgnent is proper only ‘if the pleadings, depositions,
answers to interrogatories and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to [a]
judgnent as a matter of law .” 1d. (quoting Turner v. Houma Min.
Fire & Police Cvil Serv. Bd., 229 F.3d 478, 482 (5th Cr. 2000)
(quoting FED. R QGv. P. 56(c))). “W resolve factual controversies
in favor of the nonnoving party, but only when there is an actual
controversy, that is, when both parties have submtted evi dence of
contradi ctory facts. We do not, however, in the absence of any
proof, assune that the nonnoving party could or would prove the
necessary facts.” Little v. Liquid Air Corp., 37 F.3d 1069, 1075
(5th Gr. 1994) (enphasis in original).

ExxonMobi| contends Tube Turns' manufacturing of a carbon
steel pipe, as opposed to the chromum steel pipe it ordered from
a third party internediary, was unreasonably dangerous both in
construction and conposition and because it did not conply with an
express warranty. The crux of ExxonMobil’s claimis not that the

pi pe was unreasonably dangerous per se, but, rather, that the



carbon steel pipe was unreasonably dangerous wth regard to the
manner i n which Tube Turns knew, by virtue of the chrom um steel
specifications in the purchase order, it would eventually be used
by ExxonMobil. But, ExxonMbil has offered no evidence that Tube
Turns recei ved an order specifying chromumsteel in the pipe. All
that ExxonMobil has offered is evidence that a third-party

internmediary was given an order for a chrom um steel pipe.

AFFI RVED



