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PER CURI AM **
Keith Jones and his enployer, PPG I ndustries, I nc.

(Plaintiffs), challenge the sunmmary judgnent awarded Defendants

District Judge of the Western District of Texas, sitting
by desi gnati on.

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



(Duriron) agai nst clains under the Louisiana Product Liability Act,
LA. Rev. Star. 8§ 9:2800.51, et seq. (LPLA). Primarily at issue is
whet her, for the failure-to-warn claim PPG was a “sophisticated
user”. AFFI RVED

| .

Jones worked in PPG s Lake Charl es, Louisiana, chem cal plant.
In 1998, he opened a val ve on a tank contai ning hot brine. Because
of stress corrosion cracking (SCC), the bolting securing the top
portion of the valve failed; Jones was sprayed with the brine and
i nj ured. The bolting was susceptible to SCC because it was
stainless steel and the valve was wused in a high-chloride
envi ronment .

The val ve, the Durco T-41, had been manufactured between 1977
and 1983 by Duriron (now known as Fl owserve). Duriron marketed and
sold simlar valves to industrial and chem cal plants, including
PPG  During this period, Duriron issued a catalog insert to its
purchasers noting, inter alia, the stainless steel nature of the
bolting. Concerning the valve at issue, PPG s Lake Charles plant
specified it would accept any of three val ve nodels, including the
Durco T-41. The plant did not, however, specify the type bolting
—stainless or carbon steel —to be used for those val ves.

Stai nl ess steel bolting was the i ndustry standard before 1984.
Prior to then, however, Duriron had made carbon steel bolting

avai l able to PPG as an option. (Carbon steel is not susceptible to



SCC, it is, however, susceptible to general corrosion.) |In fact,
since 1969, PPG had refused to use stainless steel bolting at its
plant in Natrium Wst Virginia, prior to 1984, that plant
speci fied carbon steel bolting.

In 1984 (after the valve in question had been sold to PPG,
the chem cal process industry recognized the risk of SCC for
stainless steel bolting in high-chloride environnents and
recommended that carbon steel be used instead. After the industry
st andard changed, Duriron began using carbon steel bolting inits
standard Durco T-41 nodel. Duriron did not, however, notify PPG of
t hi s change.

Jones filed this action in Louisiana state court, claimng
Duriron violated the LPLA through: (1) the valve s defective
design; (2) its defective manufacture; and (3) Duriron’s failureto
warn PPG of the dangers of stainless steel bolting in a high-
chloride environnent. After Duriron renoved this action to federal
court, PPGintervened to recoup workers’ conpensation paid Jones.

Duriron noved: (1) to strike an affidavit in opposition to
summary judgnent by one of Plaintiffs’ experts, Dr. Mrse; and (2)
for sunmary judgnent. Pursuant to an extrenely conprehensive
opi nion, both notions were granted.

1.
Plaintiffs challenge the summary judgnent against their

defective design and failure-to-warn clains. 1In conjunction with



the design claim they contend the district court erred in striking
Dr. Morse’s affidavit; it was the primary basis for that claim

A summary judgnment is reviewed de novo, “enploying the sane
analysis as the district court”. Watt v. Hunt Plywood Co., Inc.,
297 F.3d 405, 408 (5th Cr. 2002), cert. denied, 123 S. C. 1254
(2003). The judgnent is proper only if there is no genuine issue
of material fact and the novant is entitled to a judgnent as a
matter of |aw FED. R Qv. P. 56(c); e.g., Celotex Corp. V.
Catrett, 477 U. S. 317, 322 (1986).

Under Louisiana law, the LPLA “establishes the exclusive
theories of liability for manufacturers for danage caused by their
products”. LA Rev. STAT. § 9:2800.52. To be |iable under the LPLA,
a manufacturer nust produce an item that 1is, inter alia,
“unr easonabl y dangerous”. LA Rev. STAT. § 9:2800.54(A). Along this
line, a product may be unreasonably dangerous: (1) in construction
or conposition; (2) in design; (3) because of failure to warn about
t he product; or (4) because of non-conformty with a manufacturer’s
express warranty. LA Rev. STAT. § 9:2800.54(B). Again, Plaintiffs
present design and failure-to-warn issues.

A

Under the LPLA, a product is “unreasonably dangerous in
design” if: (1) an alternative design existed; and (2) “[t]he
i kelihood that the product’s design would cause the claimant’s

damage and the gravity of that danmage outwei ghed the burden on the



manuf acturer of adopting such alternative design and the adverse
effect ... of such alternative design on the utility of the
product”. LA Rev. Stat. 8§ 9:2800.56. A plaintiff has the burden
of proof for these elenents. LA. Rev. STaT. § 9:2800.54(d).
Regardi ng possible alternative designs for the valve, Plaintiffs
contend the affidavits and deposition testinony of Drs. Morse,
Shelton, and Slater provide sufficient evidence to wthstand
summary judgnent.

In his affidavit in Plaintiffs’ anmended opposition to summary
judgnent, Dr. Mrse nmaintained, inter alia, that the valve was
“unreasonably dangerous and could and should have been changed
under the circunstances that the valve was sold”. The affidavit
listed four alternative designs: (1) use of carbon, as opposed to
stainless, steel bolting; (2) addition of Teflon coating to the
bolting; (3) addition of a Teflon sleeve around the bolting; and
(4) expansion of the crevice (where the chloride contacted the
bol ti ng) between val ve pi eces connected by the bolting, in order to
al ert mai ntenance workers to the possibility of SCC. (In district
court, Plaintiffs referred to their “material choice” claimas one
for a defect in construction or conposition. See LA Rev. STAT. §
2800.55. Nowthey group this claimw th their design clains, along
the lines of Dr. Mirse's affidavit.)

Plaintiffs also contend: (1) the deposition of Dr. Shelton

(their other expert) raised a material fact issue for two of the



cl ai mred design defects (stainless, instead of carbon, steel; and

crevice size); and (2) the deposition of Dr. Slater (Defendants

expert) created a material fact issue concerning the crevice size.
1

In striking Dr. Mrse's affidavit, the district court ruled
that “these alternative designs were not disclosed to the
Def endant s during di scovery”, insofar as neither Dr. Morse’s report
nor his deposition provided opinions on alternative designs. See
FED. R QGv. P. 26(a)(2)(B) (expert wtnesses required to submt
report containing a “conplete statenent of all opinions to be
expressed and the ... reasons therefor....”).

A district court’s refusal to admt an affidavit is reviewed
for abuse of discretion. E.g., Valdez v. Cockrell, 274 F.3d 941,
957-58 (5th Cir. 2001), cert. denied, 123 S. C. 106 (2002). In
addition, an abuse of discretion is further reviewed under the
harm ess error doctrine: “[Wewll affirmthe evidentiary rulings
unless they affect a substantial right”. United States v.
Hef feron, 314 F.3d 211, 222 (5th Cr. 2002).

Plaintiffs contend Dr. Morse’s report and deposition di scl osed
the alternative designs about which he opined in his subsequent
affidavit in opposition to summary judgnent. In his report, Dr.
Morse stated in pertinent part: “Duriron should have specified
carbon steel bolts instead of stainless steel bolts, since the

carbon steel bolts are not subject to SCC. [ Carbon steel bolts] are



subject to general corrosion, but it is much easier to detect and
easier to predict”. He concl uded: “I't 1s my opinion that the
val ve was defective and unreasonably dangerous”.

When deposed, Dr. Mrse was questioned about this concl usion.
He stated that the only defect he had been describing was the
stainless steel bolting “[t]hat w as] susceptible to [SCC] under
the conditions ... that the valve was in”. |Imediately thereafter,
he agreed that the type bolting —stainless steel —was the only
desi gn defect to which his report had referred.

Along this Iline, concerning the three earlier-described
alternative designs in addition to using carbon steel, Plaintiffs
contend: (1) Dr. Morse noted the fact of the crevice in his report
and deposition; and (2) regarding the two Teflon alternatives, Dr.
Morse’s report put Defendants on notice that design defects were
generally at issue. Neither contention satisfies Rule 26(a)(2)(B).
In the light of Dr. Mdrse' s above-described deposition testinony,
the only design defect addressed in his report and deposition was
the type bolting used in the valve.

Accordingly, the other three design defects described in Dr.
Mrse’'s affidavit (small crevice and l|lack of Teflon coat and
sl eeve) were not disclosed to Defendants as required. Therefore,
the district court did not abuse its discretion by striking those

three new alternative designs described in the affidavit.



Dr. Mirse’'s affidavit contained the entirety of Plaintiffs’
evidence regarding the Teflon design alternatives; therefore,
summary judgnent for Defendants on those two sub-clai ns was proper.
As di scussed infra: (1) the exclusion of the “material choice”
portion of Dr. Mrse's affidavit was harmess error; and (2)
Plaintiffs offered other evidence in support of their crevice-size
claim

2.

Because Dr. Mrse had earlier stated in his report and
deposition that carbon steel bolting would have been a nore
suitable alternative design, the district court may have abused its
di scretion by striking that portion of his affidavit. However, as
di scussed supra, the abuse of discretion, if any, is subject to
harm ess error analysis. Hefferon, 314 F. 3d at 222.

As noted, for an LPLA design defect claim (1) an alternative
desi gn nust have existed; and (2) the |ikelihood and gravity of the
product’ s desi gn causi ng damage nust have outwei ghed t he burden of

adopting the alternative design, including the adverse effect that

design would have on the product’s utility. LA. Rev. STAT. 8§
9: 2800. 56. In this regard, a plaintiff nust produce evidence
r egar di ng

the frequency of accidents like his own, the
econom c costs entailed by those acci dents, or
the extent of the reduction in frequency of
t hose accidents that would have followed on
the use of his proposed alternative design ..

the burden of switching to the alternative

8



design ... [or] the loss of product utility
that the use of the alternative design would
have occasi oned.

Lavespere v. N agara Mach. & Tool Wrks, Inc., 910 F.2d 167, 183
(5th Gr. 1990), abrogated on other grounds, Little v. Liquid Ar
Corp., 37 F.3d 1069, 1075 n.14 (5th Gr. 1994).

Al t hough Dr. Mirse’'s affidavit mght present a material fact
issue on the existence of an alternative design capable of
preventing the damage at issue (the first prong of LA Rev. STAT. §
9:2800.56), it does not provide any evidence for whether the
potential for damage created by using stainless steel “outweighed”
the attendant burden on Duriron and the adverse effect of the
carbon steel on the valve's wutility. See LA Rev. STAT. 8
9: 2800. 56( 2) .

As stated earlier, Plaintiffs contend that the affidavit of
their other expert, Dr. Shelton, created a material fact issue on
Duriron’s choice of stainless, over carbon, steel. Dr. Shelton’s
affidavit did not state, however, that Duriron should have used
only carbon steel in its T-41 valves or that stainless steel
bolting did not have uni que benefits. I nstead, he only stated
Duriron shoul d have warned PPG not to use stainless steel bolting
in valves placed in high-chloride environnents; and Duriron should
have “considered” SCCin its selection of stainless steel bolting.

In sum Plaintiffs have produced no evidence that the putative

benefits of Duriron’s use of carbon steel bolting would have



out wei ghed the benefits of using stainless steel. This absence is
especially noteworthy in the light of other parts of the summary
j udgnent record. PPG Senior Design Engineer Al fred Spencer
testified that, in non-chloride environnents, he would choose
stainless, instead of carbon, steel bolting. Presumably, this is
because, as PPG Princi pal Project Engi neer, Don Hai nes, wote, the

use of stainless steel “g[o]t around” the probl emof carbon steel’s
vul nerability to general corrosion. Along this line, Dr. Slater
(Defendants’ expert) stated: “A valve manufacturer typically
manuf actures a valve for the broadest spectrum of use”. Thi s
spectrumwoul d i ncl ude use i n non-chloride environnents. Finally,
Plaintiffs do not dispute that stainless steel was the prevailing
type bolting used by the i ndustry pre-1984, when the val ve at issue
was manufactured and sold to PPG
Therefore, Duriron was entitled to sunmary judgnent on
Plaintiffs’ “material choice” design claim Accordingly, the
district court’s refusal to admt that portion of Dr. Mrse’'s
affidavit opining that the valve' s stainless steel bolting was an
unr easonabl y dangerous desi gn was harm ess error.
3.
As noted, the stricken Dr. Mrse affidavit recommended a
| arger crevice. Again, the crevice was the gap between the
portions of the val ve connected by the stainless steel bolting. As

al so noted, Plaintiffs contend that, regarding crevice size, Dr.
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Shelton’s deposition established a material fact issue to preclude
summary judgnent. The relevant coll oquy was:
Q Did you find any general corrosion?

A There was plenty of general corrosion on
t he val ve body.

Q On the bolts.

A Cenerally speaking, it |ooked nore I|ike
it was crevice corrosion type of —

Q l’m not famliar with that term s
crevice corrosion not general corrosion?

A No, it’s not.
Q What is it?
A Crevice corrosion is an accelerated
corrosion nechanism in which you have a
confined space in which the environnent cannot
be readily flushed or changed.

For exanple, a gap between the shank of
t he bolt body and the valve flange, the hole
in the back of the valve flange, would be a
crevice. That is not an area that’'s readily
accessi ble, readily changed i n the envi ronnent
t hat exi sts.

Unlike Dr. Mirse's affidavit (stricken), Dr. Shelton did not
recommend in his deposition that the crevice be expanded in order
to allow Plaintiffs to nore easily observe SCC. Nor did he even
mention crevice size in his subsequent affidavit in Plaintiffs’
anended opposition to summary judgnent. Therefore, Dr. Shelton’s
testinony is insufficient to preclude sunmary judgnent agai nst the

“crevice” portion of Plaintiffs’ design clains.
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Finally, with regard to crevice size, Plaintiffs contend that
t he deposition of Defendants’ expert, Dr. Slater, precluded sumrmary
judgnent. Dr. Slater testified that the ideal design for a valve
woul d have no crevice (not a larger one) in order to prevent
contact between the bolting and the brine. This testinony does not
support Plaintiffs’ design defect theory which criticized the

narrowness of the crevice. Mreover, Plaintiffs’ counsel prefaced

the pertinent question by saying: “l don’t think |I’masking [Dr.
Slater] to tal k about the design issue, |I'’msinply asking himthe
physi cal question of whether ...[,] if there wasn’t a crevicel[,]

woul d there be a place for the material to stay in contact with the
bol t”. Dr. Slater’s testinony does not create a material fact
i ssue on this design claim
B
Plaintiffs remaining claim is that Duriron failed to
adequat el y warn PPG agai nst using stainless steel bolting in high-
chloride environnents when it was reasonably foreseeable that PPG
woul d so use the val ves.
A manufacturer of a product who, after the
product has left his control, acquires
know edge of a characteristic of the product
t hat may cause danmage and the danger of such
characteristic ... is |liable for damage caused
by his subsequent failure to use reasonable
care to provide an adequate warning of such
characteristic and its danger to users and
handl ers of the product.

LA. Rev. STAT. § 9:2800.57(C).

12



A manufacturer, however, does not have a duty to warn if
“[t] he user or handler of the product already knows or reasonably
shoul d be expected to know of the characteristic of the product
that may cause damage and the danger of such characteristic”. LA
Rev. Stat. 8§ 9:2800.57(B)(2). Such users are “sophisticated users”
or “sophisticated internediaries”. E.g., Swope v. Col unbi an Chens.
Co., 281 F.3d 185, 205-06 (5th Cir. 2002). The sunmary judgnent
agai nst the failure-to-warn clai mwas based on PPG s being such a
user.

Plaintiffs maintain PPG was not a sophisticated user of
st ai nl ess st eel bol ting in hi gh-chl ori de envi ronnents.
Essentially, they contend: PPG did not know of the danger of
stainless steel bolting in such an environnent; and, at the very
| east, Duriron should have warned of that danger in 1984, when it
changed its standard Durco T-41 bolting from stainless to carbon
steel. (Again, the valve at issue was manuf actured and sold to PPG
between 1977 and 1983; the injury was in 1998.)

Plaintiffs rely on Swope, in which our court reversed a
summary judgnent awarded a generator manufacturer, rejecting a
“sophisticated wuser” defense. 281 F.3d at 205-11. The
manuf acturer had clained plaintiff, a carbon black manufacturer
was a sophisticated user of ozone generators. ld. at 190. The
generator manufacturer offered two contentions to support its

“sophi sticated user” defense: (1) because plaintiff had experience
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W th ozone generators, it should have known of their dangerousness;
and (2) because plaintiff was experienced i n usi ng ozone to produce
carbon bl ack, it shoul d have known of the dangerous characteristics
of the ozone generator. ld. at 208-009. Qur court rejected the
|atter contention: “The argunment begs the question because it
bases a conclusion on an assunption that is as nmuch in need of
proof or denonstration as the conclusion itself”. ld. at 209
(internal quotation and alteration omtted). (Qur court dism ssed
the former contention because, although a jury maght infer
know edge from experience with the particular generator, it also
m ght not. 1d. at 208.)

Had Duriron nerely contended, simlar to the contention in
Swope, that PPG was a sophisticated user of stainless steel bolting
because it had extensively used it in its chem cal processing,
Swope woul d be apposite. Duriron offered significantly nore,
however, in support of its defense.

First, PPG s West Virginia plant had rejected stainl ess steel
bolting (also from Duriron) for wuse in its high-chloride
envi ronnent since 1969 and had specified carbon steel prior to
1984. Plaintiffs contend this differing behavior by two PPG pl ants
shows PPG was not a sophisticated user. To the contrary, it
denonstrates that PPG s Lake Charles plant knew, or certainly
shoul d have known, of such dangers in using stainless steel bolting

when it purchased the valve from Duriron, and certainly before
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Duriron changed the standard bolting on the Durco T-41. Although,
in retrospect, PPG s Lake Charles plant nay have erred, the fact
that another PPG plant specified carbon steel shows that PPG
qualified as a sophisticated user of valve bolting.

Second, PPG produced a Teflon coating “intended for use on
austenitic stainless and carbon steel to provide protection agai nst

[SCC ...." In short, PPG was aware of the danger posed by
using non-coated stainless steel bolting in high-chloride
envi ronment s.

Finally, Haines, PPGs enployee, testified that PPG s Lake
Charl es plant had experienced SCC in stainless steel bolting only
si x nonths before Jones’ incident. |In that earlier incident, the
val ve involved was al so made by Duriron and had been exposed to a
hi gher | evel of chloride than the valve at issue here. The earlier
i nci dent shoul d have put PPG s Lake Charles plant on notice of the
danger of such use of stainless steel bolting (as discussed, that
pl ant had known, or should have known, of the danger for many
years).

Plaintiffs point to | anguage in Swope that a user nust have
known of the danger at the tinme it purchased the product. First,
that language (in a footnote) is dicta. See Swope, 281 F.3d 209
n.81 (“We do not base our decision ... on this statutory nuance,

however, because there is no evidence that [the user] ever acquired
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actual or constructive know edge of the dangerous characteristic
prior to [the incident].” (enphasis added)).

Second, the language in Swope was an interpretation of 8§
9:2800.57(A), which nmandat es adequate warni ng for a dangerous item
when it | eaves the manufacturer’s control. Plaintiffs rely instead
on 8§ 9:2800.57(C), which requires a manufacturer that |earns of the
danger after the product |eaves its control to warn users. The §
9:2800.57(B) “sophisticated user” defense is tied to the general
requi renent that the manufacturer provide an adequate warning. It
stands to reason that, for the “sophisticated user” defense, the
time of the user’s actual or constructive know edge is tied to when
the duty to warn falls upon the manufacturer. Therefore, at best,
Plaintiffs mght argue that the Swope dicta requires PPG to have
had actual or constructive know edge of the danger at the tine
Duriron changed its standard bolting in 1984. As discussed, PPG
had such know edge prior to then.

Finally, Jones contends: even if PPG was a sophisticated
user, Duriron is not absolved from shouldering its proportionate
share of liability. This contention has no basis in |law, Davis v.
Avondale Indus., Inc., 975 F.2d 169, 173 (5th Cr. 1992)
(manufacturer has no duty to warn enployee of user that has
know edge of danger); the “sophisticated user” defense, if
applicable, protects manufacturers fromclains made by the user’s

enpl oyees.
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L1l
For the foregoing reasons, the judgnent is

AFF| RMED.
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