IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30577
Summary Cal endar

MELI NDA E. FOSTER,

Pl ai ntiff-Appellant,

ver sus

ALFRED HALL, Etc. Et A .,

Def endant s,

ALFRED HALL, | ND VI DUALLY AND IN H' S OFFI Cl AL CAPACI TY AS AN
EMPLOYEE OF THE LAFAYETTE PARI SH CORONER S OFFI CE AND LAFAYETTE
Cl TY- PARI SH CONSOLI DATED GOVERNMENT; CHARLES BOUSTANY,

| NDI VI DUALLY AND IN H' S OFFI Cl AL CAPACI TY AS AN EMPLOYEE OF THE
LAFAYETTE PARI SH CORONER' S OFFI CE AND LAFAYETTE C TY- PARI SH
CONSCOL| DATED GOVERNMENT; CORONER OFFI CE OF LAFAYETTE PARI SH,
CONSCOLI DATED GOVERNMENT OF LAFAYETTE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
(00- CVv-1670)

Decenber 5, 2002
Bef ore BARKSDALE, DEMOSS, and BENAVIDES, G rcuit Judges.
PER CURI AM *
Mel i nda Foster appeals sunmary judgnents dismissing her Title

VI and Famly and Medical Leave Act (FM.A) clains against

Pursuant to 5THQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent

except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Loui siana Consolidated Governnment (LCGO, Charl es Boustany
(Coroner), and Alfred Hall (enployee of Coroner’'s Ofice).
Foster’s conplaint states: she was termnated fromthe Coroner’s
Ofice, in violation of the FMLA;, she was subjected to racial and
sexual harassnent, in violation of Title VII of the Cvil Rights
Act of 1964 during her enpl oynent at the Coroner’s Ofice; and, her
termnation was a retaliatory di scharge executed as a result of her
medi cal | y excused absences and conpl ai nts she nade about the raci al
and sexual harassnent.

A summary judgnent is reviewed de novo. Anburgey v. Corhart
Refractories Corp., Inc., 936 F.2d 805, 809 (5th Cr. 1991). Such
judgnent is proper when, viewng the evidence in the |light nost

favorabl e to the non-novant, there i s no genuine issue as to any
material fact and ... the noving party is entitled to a judgnent as
a mtter of law’'” Id. (quoting FED. R CvVv. P. 56(c)).

Wth respect to the summary judgnent in favor of LCG Foster
provi ded no evidence that, if accepted as true, would establish an
enpl oyer - enpl oyee relationship between LCG and Foster, as is
requi red under both Title VII and the FM.A See 42 U S.C. 88
2000e-2(a), 2000e-5; 29 U.S.C. 88 201-207.

The summary judgnent record established that the Coroner had
the sole authority to hire and fire Foster, set her conpensati on,

and direct the responsibilities of Foster and her co-workers. See

Deal v. State Farm County Mut. Ins. Co. of Texas, 5 F.3d 117, 118



(5th Gr. 1993). Foster presented evidence that she received
certain enploynent-rel ated docunents from LCG It is undisputed
that LCG paid Foster’s salary and that the enploynent-related
docunents relate to this role.

Foster’s evi dence, however, does not show the exi stence of an
enpl oyer - enpl oyee rel ati onship. See Bl oom v. Bexar County, 130
F.3d 722, 725 (5th Cr. 1997) (mnisterial task of paying the
sal ari es of the enpl oyee under the direction of state | aw does not
create an enployer-enployee relationship). See also Oden v.
Ckti bbeha County, Mss., 246 F.3d 458, 465 (5th Cr.), cert.
denied, 122 S. Ct. 341 (2001).

(Appel lant al so contends that there was “entangl enent” but
of fers no support for this theory. W are unaware of any authority
on this “entanglenent” theory that would all ow Foster to maintain
a claimagainst LCG)

Wth respect to the summary judgnent in favor of the Coroner,
Boustany, the summary judgnent record does not show either that
Boustany is an “enpl oyer” subject to Title VI| or that Foster is an
“eligible enployee” under the FMLA. To qualify as an “enpl oyer”
under Title VII, the Coroner nust enploy “15 or nore enpl oyees for
each working day in each of 20 or nore calendar weeks in the
current or preceding cal endar year”. 42 U S.C. 8§ 2000e(b). Under
the FMLA, “eligi bl e enpl oyee” does not include “any enpl oyee of an

enpl oyer who is enployed at a worksite at which such enployer



enpl oys | ess than 50 enployees if the total nunber of enployees
enpl oyed by that enployer within 75 mles of that worksite is | ess
than 50”. 29 U S.C 8§ 2611(2)(B)(ii). Only four enployees worked
at the Coroner’s office.

Wth respect to the summary judgnent in favor of Hall, on
appeal Foster has abandoned her Title VIl claimagainst Hall. See
Bri nkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d 744, 748
(5th CGr. 1987) (clains not presented on appeal deened abandoned).

Wth respect to the FMLA clains against Hall, Foster cannot
sue Hall under the FMLA because she is not an “eligi bl e enpl oyee”,
as di scussed supra. Further, even if she were eligible for FMLA' s
protections, Foster does not provide any evidence that Hall
viol ated the FMA. Foster has not shown that Hall had the
authority to fire her or made the decision to do so. It is
undi sputed that Boustany not Hall made the decision to discharge
Foster.

AFFI RVED



