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PER CURI AM *

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



The defendants were convicted by a jury on various offenses
related to their participation in a major drug distribution
enterprise. The indictnent also included two crimnal forfeiture
counts, and after trial the district court ordered the subject
property forfeited to the United States. The three crim nal
def endants, together with two claimants to the forfeited
property, now appeal. For the follow ng reasons, we affirm

| . GENERAL BACKGROUND

These consol i dated appeal s arise out of the crimnal trial
of Tinmothy D. Brown, his brother Christopher M chael Brown, and
Kennet h Wayne Pearson in the Western District of Louisiana.

Count 1 of the thirteen-count indictnment charged all three nen
wWth participation in a major drug distribution conspiracy
stretching from 1993 to 1999 and enconpassi ng parts of Louisiana
and Texas. Qher counts of the indictnent charged the nmen with
distributing various anounts of crack cocai ne on several discrete
occasi ons, charged Tinothy Brown with noney | aundering of fenses,
and sought the forfeiture of assets connected to the substantive
of fenses. Pearson was represented by counsel, but the Browns
represented thenselves at trial. After seven days of trial, the
jury found the defendants guilty on all charges, and the trial
judge later found for the governnent on the forfeiture counts.
The Browns were each sentenced to life inprisonnent, plus

addi tional sentences running concurrently. Pearson, who was



charged only on the conspiracy count and one drug distribution
count, received a sentence of 336 nonths.

Al three defendants appeal their convictions. Consolidated
wth these appeals is the appeal of Betty L. S. Brown and Tongul a
Veal , who unsuccessfully filed i nnocent-owner clains on sone of
the forfeited property. Tinothy Brown, Betty Brown, and Tongul a
Veal are pro se on appeal. Facts relevant to each of the various
appel lants are set forth separately bel ow

1. CHRI STOPHER BROMN

Chri stopher Brown’ s sol e i ssue on appeal is whether he

validly waived his right to the assistance of counsel at trial

We review this question de novo. United States v. Joseph, 333

F.3d 587, 589 (5th Cir.), cert. denied, 124 S. Ct. 446 (2003).

A. Rel evant facts

At his arraignnment on June 7, 2001, Christopher Brown was
represented by his own retained attorney, Dele Adebamji. A
month [ ater, the governnment filed a notion to disqualify
Adebam ji on the ground that he had represented one of the
governnment’s cooperating witnesses in a drug prosecution stemm ng
fromthe sane investigation that eventually led to Brown’s
indictnment. The magi strate judge recomended that Adebamji be
disqualified and that the defendant be ordered to retain new
counsel within twenty days of the ruling. The district judge

adopted this recommendati on on Septenber 21, 2001.



The defendant appeared before the magi strate judge on
Novenber 7 without a | awer and said that he was unaware that he
had been ordered to obtain new counsel. The nmagistrate judge
told himthat he could apply for court-appointed counsel if he
could no longer afford his owmn. The nmagistrate judge then
ordered Brown to informthe court, within twenty days, of whether
he had obtai ned new counsel or instead intended to represent
hi nsel f.

The defendant appeared in court again on Decenber 13. He
informed the magistrate judge that he wished to file a notion to
proceed pro se. The notion stated that Adebam ji had been
“unjustly disqualified” and that any court-appointed | awer would
be “working with the governnent and not in the defendant’s best
interest.” Brown reiterated this suspicion in open court. The
magi strate judge told himthat a court-appointed | awer woul d be
chosen by the public defender’s office, which was separate from
the prosecution, but Brown repeated that he did not want a court-
appoi nted | awyer.

The magi strate judge then engaged Brown in a | engthy
colloquy in which the court inquired into Brown’s nental health
and education,! expl ained the charges and possi bl e sentences
Brown woul d face, told himabout the many advant ages a | awyer

could offer, and warned that Brown would be held to the sane

. Brown said that he had graduated from hi gh school and
clainmed to have attended a senester of college. He said that he
could read and wite “very well” and had no nental problens.
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rules as other parties. Brown admtted at one point during the
exchange that he did not know what “voir dire” neant. The
magi strate judge asked if Brown was interested in having stand-by
counsel appointed, but Brown said that he was not. After
reconmmendi ng to Brown once nore that he not represent hinself,
the magi strate judge stated that he felt Brown had nmade a
knowi ng, intelligent, and voluntary decision waive his right to
counsel

After resolving a few pretrial notions filed by Christopher
and his brother Tinothy, who was al so proceeding pro se, the case
proceeded to trial on January 15.2 Wile Christopher’s
performance was certainly inferior to that of a skilled | awer,
he was not passive. He nade a brief opening statenent at the
begi nning of the trial, and nost of the governnent’s w tnesses
wer e cross-exam ned by both Browns, though Tinothy's cross-
exam nations were generally longer. Sone of Christopher’s cross-
exam nations seriously danmaged his own case: for instance, he
elicited testinony that inplicated the Browns in a killing and
ot her crinmes about which the jury would not otherw se have
| earned. The Browns called over a dozen witnesses in their case,
with nost of the direct exam nations being perfornmed by Tinothy.?3

In his own testinony during the defense’ s case, Christopher made

2 This opinion will at points refer to the defendants by
their first nanes when useful to prevent confusion.

3 Pear son, who was represented by counsel, did not cal
any W tnesses.



statenents about past run-ins wth the police that opened the
door to cross-exam nation on nunerous prior arrests. Christopher
delivered a closing argunent, but he may have cut his argunent
short in the m staken belief that his brother would be able to
use any leftover tine.

On appeal, Christopher Brown is now represented by appointed
counsel
B. Anal ysi s

The Sixth Anendnent gives a crimnal defendant the right to
conduct his or her own defense, so long as the accused s wai ver

of the right to counsel is knowng and intelligent. Faretta v.

California, 422 U S. 806, 835-36 (1975). For a defendant who
will stand trial, this court has required the trial court to
engage in a colloquy wth the accused in which the judge warns of

the dangers of self-representation. See United States v. Davis,

269 F.3d 514, 518-19 (5th Gr. 2001). In assessing whether the
accused has nmade a knowi ng and intelligent waiver, the court nust
consider all of the circunstances of the individual case,

i ncl udi ng

t he defendant’ s age and education, and ot her background,
experience, and conduct. The court nust ensure that the
wai ver is not the result of coercion or m streatnent of
t he defendant, and nust be satisfied that the accused
under stands the nature of the charges, the consequences
of the proceedings, and the practical neaning of the
right he is waiving.

ld. at 518 (quoting United States v. Martin, 790 F.2d 1215, 1218

(5th Cir. 1986)).



In this case, the magistrate judge engaged in a coll oquy
with the defendant of the type required by our precedents. The
magi strate judge told Brown about the charges that he faced,
about the possible sentences, and about the disadvant ages of
self-representation. The magistrate judge determ ned that the
def endant was nentally conpetent and had graduated from hi gh
school. During the exchange, the defendant repeatedly indicated
t hat he understood the nagi strate judge s warnings, and he
unequi vocal ly stated that he wi shed to represent hinself.

Wi | e Brown does not dispute that the nmagi strate judge gave
hi m nunmer ous war ni ngs and engaged himin a colloquy that m ght
ordinarily suffice to denonstrate the validity of his decision to
proceed pro se, he contends that his situation possesses several
special features that distinguish it fromthe usual case. First,
he contends that his inability to understand why the gover nnment
disqualified his chosen | awer, together with his suspicions
about appoi nted counsel, effectively coerced himinto
representing hinself.* Second, he argues that his |lack of basic

| egal skills shows that his waiver was not know ng and

4 Brown points in particular to the foll ow ng exchange,
whi ch occurred in a pretrial hearing concerning whether the
gover nnment had provided proper discovery:

TI MOTHY BROWN: | wasn’t provided a copy [of the court’s
di scovery order].

THE COURT: Vll, your |awer was, M. Brown.

CHRI STOPHER BROWN:  You fired ny | awer.

THE COURT: | sure did.

Al t hough not reproduced in Brown’s brief, the magi strate judge
followed up one line later with, “And for good cause . ”
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intelligent. Third, he points out that some courts have found
that the absence of stand-by counsel underm nes the validity of a
wai ver; if stand-by counsel had been avail able, he contends, the
stand- by | awer m ght have averted sone of his nore serious

m st akes and coul d have prevented himfromrelying too heavily on
hi s co-defendant brother Tinothy, who was nore cul pable. Upon
consi deration, these contentions do not persuade us that the
district court erred.

Regarding the first argunent, it is true that Brown may well
have thought that self-representation was the only way to ensure
a zeal ous defense, given the disqualification of his first | awer
and his m strust of court-appointed counsel. Brown does not
contend that Adebamji’s disqualification was inproper, however,
and he has not directed us to any cases establishing that a
def endant’ s suspicion of court-appoi nted counsel nmakes his waiver
of the right to counsel into the product of “coercion.” |In fact,
the courts not infrequently encounter defendants who object to
court - appoi nted counsel based on the erroneous belief that such
an attorney would be in |league with the prosecution. See, e.q.,

Wse v. Bowersox, 136 F.3d 1197, 1202 (8th Gr. 1998). The

magi strate judge tried to explain that an appointed | awer would
be a public defender or a private | awer not associated with the
prosecution, but Brown persisted in his rejection of appointed

counsel. Wile Brown’s suspicions were to our mnd ill-founded,

there is no suggestion here that Brown’s suspicions were the



product of any sort of nental inconpetence. G ven Brown’s
repeated assertions of his desire to represent hinself, it would
have been nore coercive, and possibly violative of Faretta, if
the trial judge had rejected Brown’ s decision and conpelled him
to accept the services of an unwanted appointed attorney. “To
force a | awyer on a defendant can only lead himto believe that
the law contrives against him” Faretta, 422 U S. at 834.
Brown’s di smal performance at trial, recounted in sone
detail in his appellate brief, reveals quite glaringly that his
trial would al nost certainly have proceeded better had he been
represented by a proper lawer. Nevertheless, this does not nean
that he was unable to nmake a knowing and intelligent waiver. It
is instructive that the trial judge in Faretta had refused to |et
t he defendant represent hinself because the defendant gave
unsati sfactory answers to the judge’ s questions concerning the
hearsay rule and voir dire procedures. |d. at 808-10 & n. 3.
The Suprenme Court, however, was uninterested in “how well or
poorly Faretta had mastered the intricacies of” those rules,
concludi ng that “technical |egal know edge, as such, [is] not
relevant to an assessnent of his know ng exercise of the right to
defend hinself.” 1d. at 836. Brown was a poor |awer, but a
def endant who has chosen sel f-representati on cannot thereafter
claimthat the quality of his or her own defense anbunts to a

deni al of effective assistance of counsel. ld. at 834 n. 46.
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Brown asserts that his waiver of the right to counsel was
suspect because he often relied on his brother Tinothy. Tinothy
was alleged to be the head of the drug ring and was therefore
nmore cul pabl e than Christopher. Because of the two defendants’
potentially conflicting interests, joint representation m ght
have been inappropriate, if undertaken by an actual attorney.

But any inpropriety arising out of Tinothy's participation in
Chri stopher’s case would sinply go to the effectiveness of

Chri stopher’s defense. As stated above, that type of claimis
not avail able to defendants who proceed pro se at trial.

Brown is correct that sone of the nore disastrous aspects of
his trial performance m ght have been averted if stand-by counsel
had been appoi nted. Stand-by counsel can be appoi nted even over

the defendant’s objection. MKaskle v. Waqgins, 465 U S. 168,

184 (1984). Sone courts have indicated, as Brown points out,
that the availability of stand-by counsel is a factor to be
considered in determ ni ng whether the defendant’s wai ver was

knowi ng and intelligent. See United States v. Sandles, 23 F. 3d

1121, 1128 (7th Gr. 1994); Strozier v. Newsone, 871 F.2d 995,

998 (11th Cir. 1989). Wile this circuit has recogni zed that
appoi nt nent of stand-by counsel is the “preferred practice,”

McQueen v. Bl ackburn, 755 F.2d 1174, 1178 (5th G r. 1985), we

have not explicitly considered it as a factor that can underm ne
the validity of a waiver. Further, the Constitution does not

requi re the appoi nt nent of stand-by counsel even when it is
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requested, id. at 1178; see also United States v. Bova, 350 F.3d

224, 226-27 (1lst Cr. 2003), and here Brown explicitly refused
it.

In sum having considered all of the relevant circunstances,
we concl ude that Christopher Brown’s waiver of the right to
counsel was valid under our precedents.

[11. TIMOTHY BROAN

Ti not hy Brown rai ses a nunber of points of error and al so

joins in those raised by his co-defendants.

A. Pre-i ndi ct nent and post-indi ct nent del ay

Brown all eges constitutional and statutory violations
traceable to pre-indictnent and post-indictnment delay. In
particul ar, he argues first that the governnent violated his
right to due process by waiting until 2001 to indict himfor a
conspiracy that stretched back to 1993. Brown asserts that
because the governnent del ayed for so |ong, several alibi
W t nesses could not be located, two trial w tnesses could no
| onger renmenber events from 1995 that presunmably woul d have been
hel pful to Brown’s case, and pieces of excul patory evi dence
(namely security tapes and financial records) have been |ost.

Brown al so argues that the governnent violated the Speedy
Trial Act and the Sixth Arendnent through post-indictnent del ay.
Brown points out that he was indicted and nade his initial court

appearance in May 2001 but was not tried until January 15,
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2002—a period that far exceeds the Act’s usual seventy-day
limt.

Both of these argunents were raised and rejected in the
district court. W reviewthe district court’s |egal concl usions

de novo and its factual determ nations for clear error. Uni t ed

States v. Bi eganowski, 313 F.3d 264, 281 (5th Cr. 2002), cert.
denied, 123 S. . 1956 (2003).

1. Due process/pre-indictnment del ay

Pre-indictnment delay can in sone cases deprive a defendant

of due process of law See United States v. lLovasco, 431 U. S

783 (1977). This court set out the required showi ng to establish

such a claimin United States v. Crouch, 84 F.3d 1497, 1514 (5th

Cr. 1996) (en banc):

[Flor preindictnent delay to violate the due process
clause it nust not only cause the accused substantial,
actual prejudice, but the delay nust also have been
intentionally undertaken by the governnent for the
purpose of gaining sone tactical advantage over the
accused i n the cont enpl at ed prosecuti on or for sone ot her
i nperm ssi ble, bad faith purpose.

Under Crouch, then, the claimhas two essential conponents: the
del ay nust cause prejudice and it nmust have been undertaken for
an i nproper purpose. The defendant bears the burden of proving

both. United States v. Amuny, 767 F.2d 1113, 1119-20 (5th G

1985) .
Regarding the first prong, we have held that “[v]ague
assertions of |lost wtnesses, faded nenories, or m spl aced

docunents are insufficient” to denonstrate actual prejudice. |d.

13



at 1515 (quoting United States v. Beszborn, 21 F.3d 62, 67 (5th

Cir. 1994) (alteration in original)). 1In his appellate brief,
Brown does nane specific persons and pieces of evidence that he
clains were lost. Even if those assertions were sufficiently
subst anti ated, however, at no point in Brown’ s subm ssions to
this court or the district court has conme close to satisfying
Crouch’s second prong. Brown has accused the governnent of
tactical delay, but he has never offered any el aboration or
evidentiary substantiation for his bare assertion. W cannot
presunme that a delay was undertaken for inproper reasons, and
prosecutors are not constitutionally required to bring charges as
soon as they have enough proof to convict, especially in w de-
rangi ng i nvestigations involving multiple defendants. See
Lovasco, 431 U S. at 792-95. “[T]o prosecute a defendant
follow ng investigative del ay does not deprive himof due
process, even if his defense m ght have been sonewhat prejudiced
by the | apse of tine.” 1d. at 796.

2. Speedy Trial Act

Under the federal Speedy Trial Act, a crimnal defendant’s
trial “shall comrence wthin seventy days fronf the date of the
indictnment or the defendant’s initial court appearance, whichever
is later. 18 U S.C 8§ 3161(c)(1) (2000). The seventy-day limt
is, however, subject to a list of exenptions, including the tine
that el apses between the filing of a notion and the hearing on

that notion as well as a period (not to exceed thirty days)
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during which a matter is under advisenent by the district court.
1d. § 3161(h)(1).

The vast majority of the 229 days between Brown’s initial
appearance and his trial were excludable by reason of the
pendency of various notions, many of which were filed by Brown
hi nsel f. Based on our review of the district court’s docket
sheet, it appears that 38 nonexcl udabl e days el apsed, a figure
confortably within the statutory limt.

3. Si xt h Anendnent

Brown al so appears to assert that the post-indictnment delay
violated his constitutional, as opposed to statutory, right to a
speedy trial. As a recent decision observed, “[i]t wll be the
unusual case . . . where the tine |imts under the Speedy Tri al
Act have been satisfied but the right to a speedy trial under the

Si xt h Anmendnent has been violated.” Bieganowski, 313 F. 3d at

284. |In evaluating the constitutional claim we consider four
factors: (1) the length of the delay, (2) the reason for the
delay, (3) the defendant’s diligence in asserting his Sixth
Amendnent right, and (4) prejudice to the defendant resulting

fromthe delay. United States v. Cardona, 302 F.3d 494, 496 (5th

Cr. 2002) (citing Barker v. Wngo, 407 U S. 514, 530-33 (1972)).

We generally need not consider factors two, three, and four if

the delay is less than a year. United States v. Bergfeld, 280

F.3d 486, 488 (5th Gr. 2002). Here, Brown was indicted and

initially appeared in May 2001 and was tried beginning in January
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2002. Even were this a sufficient delay to trigger the right,
the delay was attributable to the conplexity of the case and the
nunmerous pretrial notions, many of which were filed by Brown.
This claimis accordingly without nerit.

B. Jurisdictional chall enges

Brown contends that the federal governnent is wthout
jurisdiction to crimnalize his conduct because the federal
governnent | acks a general police power. According to Brown, the
federal governnent’s power to regulate private conduct is largely
limted to activities that occur on federal property. Brown is
correct that the federal governnent |acks a general police power,
but his argunent overl ooks the Commerce C ause, which permts
Congress to punish the drug offenses charged here on the ground
that they affect interstate comerce, even w thout proving that

the particular acts at issue affected interstate comrerce. See,

e.q., United States v. Lopez, 459 F.2d 949, 950-53 (5th Cr

1972) (holding that 21 U.S.C. 88 841 and 846 are constitutional).
The Suprenme Court’s recent federalism decisions have not changed

this result. See United States v. Brown, 276 F.3d 211, 214-15

(6th Gr. 2002); United States v. Kallestad, 236 F.3d 225, 230 &

n.29 (5th Gir. 2000).

Brown al so argues that the district court never established
its jurisdiction over the case, but this argunent is |ikew se
Wi thout nmerit. The court had jurisdiction by virtue of 18 U S. C

8§ 3231, which confers jurisdiction over “all offenses against the

16



laws of the United States.” The indictnment charged Brown with
such offenses. The underlying drug statutes do not include

el ements that require the governnent to prove jurisdictional
facts, such as a connection with interstate comrerce.

C. VWai ver of right to counse

In addition to raising issues of his own, Tinothy Brown
joins in the argunents raised by his co-defendants. These shared
clainms fail for the sane reasons discussed el sewhere in this
opinion. The only shared issue that requires separate comment as
applied to Tinothy Brown is the issue whether he nade a valid
wai ver of his right to counsel

Ti not hy Brown appeared at his arraignnment in June 2001
represented by retained counsel. Over the course of the next few
mont hs, his lawer filed several notions related to discovery and
scheduling. In Septenber 2001, Brown filed a notion to proceed
pro se, and his lawer filed a notion to be renoved as counsel of
record. At the tinme, trial was schedul ed for January 2002.

Brown appeared before the magi strate judge on Cctober 25,
2001, for a hearing on his notion to proceed pro se, as well as
hearings on other notions he had filed. The nmagistrate judge
noted that he had previously determ ned that Brown did not
financially qualify for appointnment of counsel. The nagistrate
judge told Brown that defendants have the constitutional right to
represent thenselves, but that the magi strate judge had to ensure

t hat Brown was making a knowi ng and intelligent decision to do
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so. At this point Brown stated that he eventually planned to
hire a new attorney, but that he wished to represent hinself in
the neantinme. The magistrate judge offered to postpone the
hearing on Brown’s several pending notions until he hired a new
| awyer, but Brown said that he wanted to argue the notions

hi msel f. The magi strate judge warned Brown that while there was
no deadline for Brown to hire a new | awer, he should “do that
imediately if you're going to do it.”

Recogni zing that Brown mght still hire a | awer to
represent himat trial, the magistrate judge nonet hel ess engaged
Brown in a full colloquy very simlar to that described earlier
Wth respect to his brother Christopher. Wen asked about his
education, Brown clainmed to have graduated from col |l ege (although
the pretrial services report indicated that there was no record
of himattending college). Brown also said that he had
represented hinself before, winning two out of three cases. The
magi strate judge told Brown that stand-by counsel would not be
provi ded because Brown did not financially qualify for any court-
appoi nted attorney. The nmagistrate judge concluded by telling
Brown to informthe court if and when he hired a new | awer.

Brown filed a nunber of pretrial notions and argued themto
the court. He showed an understandi ng of basic crimnal
procedure and term nol ogy; for exanple, he conplained that the

governnent had failed to turn over Brady and Jencks material .

18



Brown never hired a new | awyer or asked to do so but instead
represented hinself throughout the trial.

Tinothy’s colloquy with the nmagi strate judge was
substantially the sane as Christopher’s colloquy, and it |ikew se
satisfies the applicable standards. The factors that conplicated
the anal ysis of Christopher’s case are not present with respect

to Tinothy. H's waiver of the right to counsel was a fortior

val i d.

D. O her i ssues

Brown additionally alludes to sone dozen purported defects
in his trial, devoting a sentence or two to each of them These
sane conplaints were raised in the district court. Even allow ng
for the liberality wwth which we construe pro se briefs, see,

e.qg., United States v. dinsey, 209 F.3d 386, 392 n.4 (5th G

2000), sone of these clains are presented too obscurely to permt
a proper evaluation.® To the extent that we can evaluate the
argunents, none of them presents reversible error based on the
record before us. W nake the foll ow ng observations regarding
what appear to be the three strongest argunents that are fairly

di scernable fromthe briefs and the record.

5 Brown’s brief asserts, for instance, that the
governnent held a press conference that generated prejudicial
pretrial publicity. The allegedly offending statenents and news
reports are not part of the record, however, so it is inpossible
for us to evaluate Brown’s claim Simlarly, while Brown
conplains that the governnent failed to nake required discovery,
his appellate brief does not identify which itens used at trial
shoul d have been discl osed or nount any argunent as to those
itens.
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First, Brown asserts that the prosecutor m srepresented the
testi nony of Bertha Wodfox, a cooperating witness. During
cl osing argunents, the prosecutor said that Wodfox testified
that she had seen Brown with drugs. Brown nmade a contenpor aneous
objection to that characterization of the evidence, which was
overrul ed. Having exam ned Wodfox’s testinony, it appears that
Whodfox in fact testified on cross-exam nation that she had never
actually seen either of the Browns with drugs. Nonethel ess,
Wodfox did testify that she arranged drug deals for the Browns
and transported noney for them and other w tnesses testified
that they purchased drugs fromthe Browns. @ ven those
ci rcunst ances, the prosecutor’s msstatenent in no way casts
doubt on the correctness of the verdict. Since the remarks did
not have such an effect, there is no basis for reversal. See

United States v. Kelley, 981 F.2d 1464, 1473 (5th Gr. 1993).

Second, Brown contends that one of the jurors was biased
against him as reflected in a racist letter to the editor that
appeared in the | ocal paper. The court held a hearing at which
the juror and a newspaper enployee testified, and the court
determ ned that there was clear and convinci ng evidence that the
juror was not the author of the letter. This finding of fact is
not clearly erroneous.

Third, Brown argues that the governnent acted in bad faith
in putting on the testinony of Chadrick MNeal, who (according to

Brown) becane a police informant in order to get revenge agai nst

20



Brown. On direct exam nation, the governnent elicited testinony
that McNeal was a paid informant. On cross-exam nation
Pearson’s | awer and the Browns inquired in sone detail into
McNeal s notives for becomng an informant. W see no
prosecutorial msconduct in presenting the testinony. It is
within the jury’s province to nake determ nations regardi ng the
credibility of wtnesses, and the jury was entitled to di scount
McNeal s testinony if it so chose.

| V. KENNETH PEARSON

A. G gli o/ Napue viol ation

Pearson’s first argunent on appeal is that the governnent
deprived himof his right to due process when it allowed its
W tnesses to materially m srepresent the terns of their plea
agreenents. W review this matter de novo.°®

1. Rel evant facts

The governnent’s case featured dozens of w tnesses,
including fifteen cooperating felons. Pearson asserts that nine
of those cooperating witnesses msrepresented the terns of their
pl ea agreenents with the U S. Attorney’s Ofice. The nine
witten plea agreenents differ in various ways; all but one of

them however, refer to the possibility of “substanti al

6 Pear son argues that de novo review rather than plain
error review is proper even though the matter was not raised
bel ow. The governnent concedes this point, so we exercise de
Nnovo revi ew.
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assi stance” sentence departures.’ These agreenents carefully
state that the governnent nmakes no “prom ses” regardi ng sentence
reductions. The agreenents were nade available to the defense at
trial.

The governnent began the direct exam nation of nobst (but not
all) of its cooperating wtnesses by eliciting testinony that the
W t ness had pleaded guilty and agreed to testify as part of his
pl ea agreenent. |In sone cases the direct exam nation did not
reveal that the witness could receive a reduced sentence for
testifying. In a few cases the only question related to the
issue of the witness's reasons for testifying was a question

whet her the witness had been “prom sed anything for testifying,

whi ch the wi tnesses answered “no. The governnent asked ot her

W t nesses nore open-ended questions about their understandi ng of
whet her they woul d receive anything for their testinony; these
W tnesses all said that “no prom ses” had been nmade, but sone of
themdid nention the possibility or hope of receiving nore

| eni ent sentences. On cross-exam nation, nuch of which was
conducted by the Brown brothers, the nature of the w tnesses’

pl ea agreenents was explored in sone detail. Mst of the

! Earl Veal’'s plea agreenent does not contain any
provisions referring to cooperation or substantial assistance.
We note that while the plea agreenents are attached as an
appendi x to the governnent’s appellate brief, only one of them
was put into the record in the district court. Nonetheless, as
both sides seem content to proceed on this basis, we shall assune
that the attachnments to the governnent’s brief are accurate
representations of the cooperating w tnesses’ plea agreenents.
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W tnesses admtted that they hoped to receive reduced sentences
for testifying.

Pearson’s brief discusses in sone detail the testinony of
each of the nine witnesses who, to various degrees, allegedly
m srepresented the nature of their federal plea agreenents, but
only three of those nine w tnesses provided testinony that
i ncrimnated Pearson (as opposed to his co-defendants). W wll
therefore summarize in relevant part the testinony of those three
W t nesses.

The first of them Sedrick Jackson, provided rather weak
testi nony agai nst Pearson. Jackson assuned that Pearson bought
crack fromthe Browns because he saw Pearson | eave the Browns
store (which operated as a front for the drug enterprise) with
the sanme kind of bag in which Jackson received his crack. He
also testified that Tinothy Brown told himthat Pearson sonetines
caused problens by not paying all of the noney that he was
supposed to pay. Earlier, at the beginning of the direct
exam nation, the governnent had elicited testinony that Jackson
had agreed to cooperate and that “[i]t’s a possibility that | may
get a downward departure, but nothing was prom sed to ne, as |long
as | give substantial assistance.” The prosecutor asked Jackson
i f he knew who woul d make the final decision on whether his
sentence woul d be reduced, and Jackson said he believed it was

t he j udge.
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Thur ston Washington’s testinony began with an adm ssion that
he had entered into a plea agreenent. Wen the prosecutor asked
hi m about hi s understandi ng of his agreenent, he stated that he
woul d probably get the maximumif he did not testify. Wen asked
whet her the judge had the final say on his sentence, he said yes.
Washi ngton then proceeded to testify that he sold crack for the
Browns for about a year. He also testified that he saw Pearson
with crack and that Pearson told himthat it cane fromthe
Br owns.

The third witness who both incrimnated Pearson and
all egedly m srepresented his federal plea agreenent was Derrick
Ross, who testified that he bought crack from Pearson nine or ten
tinmes. The direct exam nation of Ross spans only a few
transcript pages, and the only reference to his status as a
cooperating wtness was the question, “Has anyone prom sed you
anything to get you [to] testify today?” Ross answered, “No,

sir. That he was testifying pursuant to a plea agreenent was
therefore not reveal ed on direct exam nation (though it was
expl ored on cross-exam nation).

Several other felons also incrimnated Pearson, but he does
not argue on appeal that the governnment m srepresented any plea
agreenent they m ght have had. At the close of the case, the

jury instructions warned the jury to be especially careful in

evaluating the credibility of cooperating wtnesses.

2. Anal ysi s
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The Due Process O ause forbids the governnent from know ngly
using or failing to correct false testinony, including testinony
about the nature or existence of a cooperating witness' s plea

agreenent. Gaqglio v. United States, 405 U S. 150, 153-54 (1972);

Napue v. Illinois, 360 U S. 264, 269 (1959); Unites States v.

Mason, 293 F.3d 826, 828 (5th Cr. 2002). To prove a violation,
the crimnal defendant nust show that (1) a witness testified
falsely, (2) the governnent knew that the testinony was fal se,
and (3) the testinony was material. Mason, 293 F.3d at 828.
Testinony is “material” in this context, and thus a newtrial is
required, “if the false testinony could . . . in any reasonabl e
I'i kel i hood have affected the judgnent of the jury.” Galio, 405
U S at 154 (internal quotation marks omtted and alteration in

original); see also Barrientes v. Johnson, 221 F.3d 741, 753 (5th

Cr. 2000).8

Pearson’ s argunent on appeal posits two distinct ways in
whi ch the governnment allegedly msled the jury. The first
relates to the terns of the witten plea agreenents thensel ves.
The cooperating wtnesses’ plea agreenents are carefully crafted

to state that the governnment may, but is not required to, file a

8 The governnent’s brief contends that the standard for
materiality is whether there is a “reasonabl e probability that
the result would have been different,” which in turn nmeans “a
probability sufficient to underm ne confidence in the outcone.”
Pearson is correct, however, that Gglio s “any reasonabl e
I'i kel i hood” | anguage inposes a sonewhat | ower burden. See
Barrientes, 221 F.3d at 756 (conparing the different
formulations). |In any event, the difference between the
formulations is irrelevant in this case.
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nmotion for a substantial assistance sentence departure or
reduction; the agreenents also warn that the sentencing judge
ultimately sets the sentence. Pearson clains that the witten
agreenents thensel ves m srepresent the true bargain struck with
the w tnesses, since cooperating wtnesses virtually always
receive the anticipated reductions, as did the cooperating
witnesses in this case. The carefully crafted hedges and
qualifications in the agreenents, according to Pearson, nerely
all ow the governnent to deny what is in reality a straightforward
prom se of |eniency in exchange for favorable testinony.

Leaving aside the asserted defects in the witten agreenents
t hensel ves, Pearson al so argues that the governnent’s exam nation
of the witnesses gave a m sl eading inpression of their reasons
for testifying. Mst of the witnesses (but not Ross) said on
direct examnation that they were testifying as required under a
pl ea agreenent, but they also testified in |ockstep that they had
not been “prom sed” anything for their testinony. Pearson clains
that this way of answering the questi on—eften suggested by the
prosecutor’s arguably | eadi ng questi ons—gave the jury a m staken
i npression of what the witnesses really stood to gain by
testifying agai nst Pearson and his associ at es.

We have little difficulty in rejecting the first part of
Pearson’s argunent, nanely that the | anguage of the plea
agreenents thensel ves m sstates the true deal between the

governnment and the cooperating defendant. As the governnent
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explains, the careful “no prom ses” |anguage of the witten plea
agreenents is itself a response to cases holding that agreenents
W t hout such hedges strip the governnent of its discretion over

whet her to request a downward departure. See, e.d., United

States v. Watson, 988 F.2d 544, 548, 551-53 (5th Gr. 1993);

United States v. Melton, 930 F.2d 1096, 1098-99 (5th Gr. 1991);

see also United States v. Garcia-Bonilla, 11 F.3d 45, 46-47 (5th

Cir. 1993) (contrasting such agreenents with an agreenent, |ike
the ones here, that reserves the governnent’s discretion). The
| anguage reserving the governnment’s discretion is therefore both
appropriate and accurate, even though the governnent regularly
requests a downward departure when a defendant renders
substanti al assistance.

Pearson’ s second type of argunent, nanely that the
governnent allowed the witnesses to msrepresent their plea
agreenents, is stronger. To be sure, we would not require the
prosecution to pound away at the credibility of its own
cooperating wtness by exploring all of the witness’'s notives to
curry favor wiwth the governnent. The testinony of w tness Ross
is quite troubling, however, because the only question renotely
touchi ng on that subject was a question whether he had been
prom sed anything to testify, which Ross answered in the
negative. This tended to convey an inproper and m sl eadi ng

i npression that Ross was wholly disinterested. See United States

v. Barham 595 F.2d 231, 239-41 (5th G r. 1979) (criticizing a
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simlar style of questioning). H's plea agreenent stated that

t he governnent may, but was not required to, file a notion for a
downward departure if Ross gave substantial assistance; the
agreenent explicitly stated that no prom ses were made in that
regard. To that extent, Ross’s statenent that he had been

prom sed nothing was at | east technically accurate. The
agreenent does state, however, that “the United States w |

advi se the Court of any assistance provided by the Defendant.”
Thus, al though Ross certainly was not prom sed a downward
departure, or even a notion for one, he was at | east prom sed
sonething. To that extent, his testinony on direct was not only
nm sl eading but false as well, if only in a relatively small way.?®
Ross’ s testinony differs fromthe testinony of w tnesses Jackson
and Washi ngt on, whose testinony on direct exam nation was
technically accurate and did not m sl eadingly suggest that they

were whol |y disinterested.

o Simlarly fal se was wi tness Christopher Larry’s
negati ve response to the question whether he had been prom sed
anything for testifying. But unlike the case with Ross, Larry’s
direct testinony at |east revealed that he was testifying
pursuant to a plea agreenent. His plea agreenent said that the
governnment would informthe court of any assistance and woul d
consider filing a notion to reduce his sentence. Larry’'s plea
agreenent was explored in sone detail on cross-exam nation, and
it was put into evidence. Also false was a statenent made during
cross-exam nation by witness Darnell Atkins, who admtted on
direct exam nation that he was cooperating pursuant to a plea
agreenent but then stated at one point during cross-exam nation
that the governnent woul d not even consider a sentence reduction
if he cooperated. Larry and Atkins did not offer testinony
agai nst Pearson, only against the Browns.
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The exi stence and terns of Ross’s plea agreenent were
explored in sone detail on cross-exam nation. To be sure, this
does not excuse the governnent fromits affirmative duty not to
let its witnesses testify falsely; it is not the defendant’s job

to correct the testinony. Mson, 293 F.3d at 829; United States

v. Sanfilippo, 564 F.2d 176, 178 (5th Cr. 1977). Nonet hel ess,

since there is no Gglio violation unless the testinony was
material—.e., unless it could “in any reasonable |ikelihood
have affected the judgnent of the jury”—+evel ati ons on cross-
exam nation can dispel any incorrect inpression given to the jury
by the testinony on direct. It is therefore relevant that
Pearson’s |lawer elicited that Ross had a plea agreenent and that
he could receive a sentence reduction for substantial assistance.
| ndeed, the notives of all nine of the cooperating wtnesses

hi ghlighted in Pearson’s brief were explored in sone detail in
cross-exam nation. (For those witnesses who did not testify

agai nst Pearson, this cross-exam nation was conducted by the
Browns, who were very persistent in this regard.) Thus, whatever
the shortcomngs in the direct exam nations, the overall effect
of the testinony was not materially msleading to the jury.

A significant feature of G glio and Napue is that in those
cases the prosecution’s case hinged largely on the testinony of a
single wi tness whose arrangenent with the governnent was hi dden
fromthe jury. Since the key witnesses in those cases testified

falsely as to their agreenents with the governnent, the jury’'s
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verdi ct was thrown into doubt. Here, there was testinony agai nst
Pearson from at | east seven witnesses. Pearson’ s clainms of

m srepresentation are directed at only three of them and we have
concl uded that cross-exam nation repaired the defects in the
direct exam nations. Pearson correctly points out that al nbst

all of the evidence against himcane from convicted felons and
paid informants, but this was a matter for the jury to weigh. It
is clear that the jury, through a conbination of the trial
testinony and its own comon sense, realized that all of the
cooperating wtnesses had substantial notives to curry favor with
the prosecution. These wi tnesses’ notives were brought to the
jurors’ attention again in the jury instructions, in which the
judge warned the jury to take special care when evaluating the
credibility of cooperating wtnesses. |In sum while there was
sone false testinony offered in this case, we are convinced that
there is no reasonable |ikelihood that it procured Pearson’s
convi ction. 1

B. Apprendi issues

Pearson rai ses two argunents based on the reasoni ng of the

Suprene Court’s decision in Apprendi v. New Jersey, 530 U S. 466

(2000). First, he argues that the drug quantity used to

determ ne his sentence nust be found by a jury rather than by the

10 We are even nore convinced of this conclusion regarding
Ti not hy Brown, who adopts Pearson’s argunents on this issue.
Al t hough there was sone testinony against Brown that we would
fault, see supra note 9, the case agai nst Brown was overwhel m ng
and included testinony from people other than cooperating felons.
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sentenci ng judge, even though the sentence Pearson received was
bel ow the statutory maxi mum Second, he contends that 21 U S. C
8 841(b) is unconstitutional. Pearson raises these argunents
here, as he did at trial,! solely to preserve the issues for

possi bl e further review, he admts that both argunents are

foreclosed by circuit precedent. See, e.qg., United States v.
Mcl ntosh, 280 F.3d 479, 484 (5th Cr. 2002) (“[N o Apprendi

vi ol ation occurs where a fact used in sentencing that was not
alleged in an indictnent and proved to a jury does not increase

the sentence beyond the statutory maxinmum”); United States v.

Sl aughter, 238 F.3d 580, 582 (5th Cr. 2001) (rejecting a
constitutional challenge to 21 U. S.C. 8§ 841(b)).
V. FORFElI TURE | SSUES

Betty Brown is the Brown brothers’ nother, and Tongul a Veal
is Tinmothy’s common-law wife. Their appeal challenges the
forfeiture of sone of the property connected to the Browns’ drug
enterprise. To the extent that their argunent involves the
construction and constitutionality of the relevant federal

statutes, our review i s de novo. United States v. Perez-Mci as,

335 F. 3d 421, 425 (5th Cr.), cert. denied, 124 S. C. 495

(2003); United States v. Rasco, 123 F.3d 222, 226 (5th Gr.

1997). To the extent that they would have the district court

excuse an untinely filing or permt an anended claim our review

1 Ti nrot hy Brown, who joins in the Apprendi argunents, did
not raise themin the district court.
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is for abuse of discretion. Cf. SSW Bell Tel. Co. v. El Paso,

346 F.3d 541, 546 (5th Cr. 2003); Coburn Supply Co. v. Kohler

Co., 342 F.3d 372, 376 (5th Cr. 2003).

A. Rel evant facts

The indictnent included crimnal forfeiture counts under 21
US C 8 853 (crimnal forfeiture of proceeds of drug crines) and
18 U S.C. 8 982 (crimnal forfeiture of property related to,
inter alia, noney |aundering offenses). After considering the
jury’'s verdict and the evidence at trial, the district judge
found in the governnent’s favor on the forfeiture counts on
January 25, 2002. An initial order of forfeiture—enconpassing
$800, 000 in cash, two parcels of real property, and three
cars—was entered on February 4. The court’s order further
provided that any third parties claimng an interest in the
property must file a petition within thirty days of the date of
the final published notice of forfeiture or the date that the
party received actual notice, whichever cane earlier. A notice
of the order of forfeiture was sent to Betty Brown by certified
mai | on February 6, and she received it on February 8. Notice of
the order of forfeiture was al so published in the | ocal newspaper
three tines, beginning on February 15 and ending on March 1

On February 27, Brown and Veal filed separate innocent-owner
petitions on behalf of BLSB, Inc. and WMO, Inc., respectively.
BLSB' s filing concerned one of the parcels of real property and

two cars; WMO s filing concerned one car. The petitions clained
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that the corporations were the “100% | awful owner[s]” of the
subj ect property. Each woman signed her petition on the
corporation’s behalf as “President and Sol e sharehol der.” The
district court, in an order dated March 5, refused to entertain

these petitions on the grounds that a corporation can only appear

through a licensed attorney. See S.W Express Co. v. ICC, 670
F.2d 53, 55-56 (5th G r. 1982). On March 14, Brown and Vea
jointly filed a docunent styled “Request for Extension of Tine to
Enmpl oy Counsel.” On March 19, the district judge entered a
handwitten order stating, in full: “No order is required for the
corporations to engage the services of an attorney.”

Brown and Veal filed new innocent-owner petitions over seven
nonths | ater, on October 30, but this time in their individual
capacities. The wonen clained to be the “100% | awful owner[s]”
of the subject property and stated that, “Property was acquired
| awful Iy through corporation owed solely by clainmant and al
interest in property is vested [in] claimant.” The petitions
wer e acconpani ed by certificates of dissolution for BLSB and
WMQO, also dated October 30. The governnent responded to the new
petitions and, on March 24, 2002, the district court denied
Brown’s and Veal s October 30 petitions as untinely, since they
were filed well over thirty days after notice of the forfeiture.
B. Anal ysi s

Proceeding pro se on appeal, Brown and Veal argue that the

Cctober 30 filings, in which the wonen asserted clains to the
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property as individuals, operated as “anmendnents” to their
corporations’ tinely February 27 filings. The later filings
therefore relate back to the earlier date and are thus al so
tinely, they contend.

According to the applicable forfeiture statute, a person
claimng a legal interest in property that has been ordered
forfeited “may, wthin thirty days of the final publication of
notice or his receipt of notice . . . whichever is earlier,
petition the court for a hearing” to adjudicate the claim 21
U S.C § 853(n)(2) (2000).' After the court rules on any
petitions, or if no such petitions are filed within the thirty-
day period, the governnent gains clear title to the property.
Id. 8 853(n)(7). For Betty Brown, who received individual notice
of the forfeiture order, the thirty-day period began on February
8; for Veal, the period began on March 1. The appell ants’
Cctober 30 notices are therefore well outside the thirty-day
period provided in the statute.

It is true that the corporations’ February 27 filings were
wthin the statutory period, but there does not appear to be any
authority supporting the argunent that the October 30 petitions
shoul d be considered “amendnents” that relate back to the earlier

filing date. The Cctober 30 filings had nothing to “anend”

12 Only one of the indictnent’s two forfeiture counts
arose under 21 U.S.C. 8§ 853. The other forfeiture count arose
under 18 U.S.C. 8 982, but it is |ikew se governed by the
procedures of 21 U S.C. 8§ 853. See 18 U . S.C. 8§ 982(b) (1) (2000).
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i nasnmuch as the original filings were so defective that the court

refused to consider them Cf. Kansa Reins. Co. v. Cong. Mortgage

Corp. of Tex., 20 F.3d 1362, 1367 (5th Cr. 1994) (explaining, in

a case involving Federal Rule of G vil Procedure 15, that “in
order for an anended pleading to relate back for statute of
limtations purposes, there nust be a previous pleading to which
t he anendnent dates back” (internal quotation marks omtted)).

Brown and Veal contend that were advised by an attorney to
file the original innocent-owner clains in the nanes of their
corporations. Wiile it may be within the discretion of the
district court to |l ook past an untinely filing when there is
excusable neglect - a matter as to which we express no opinion -
here over seven nonths passed fromthe court’s order rejecting
the corporate filings until the filing of the new petitions. The
district court did not err in denying the clains as untinely.

In addition to arguing that their innocent-owner petitions
were tinely, Brown and Veal also contend that forfeiture of the
subj ect assets is unconstitutional because the federal governnent
| acks a general police power. This argunent is wthout nerit.
Since the Commerce C ause gives Congress the authority to punish
drug conspiracies such as the one involved in this case, see
supra I11.B, Congress can al so enact forfeiture statutes as a
necessary and proper neans of effectuating that Comrerce C ause

power. U S. ConsT. art. |, 8 8, cl. 18; United States v. Curtis,

965 F.2d 610, 616 (8th Cr. 1992).
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VI . CONCLUSI ON
For the foregoing reasons, we AFFIRM the convictions and
sentences of Christopher Brown, Tinothy Brown, and Kenneth
Pearson. W also AFFIRM the district court’s denial of Betty

Brown’s and Tongul a Veal ' s i nnocent-owner cl ains.
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