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PER CURI AM *

d enn C. OGsborne, Louisiana prisoner # 130680, was convi cted
after a jury trial of aggravated rape and was sentenced to life
i nprisonnment. He appeals the district court’s dism ssal of his 28
US C 8§ 2254 petition as tine-barred. W granted a COA to

consider: (1) whether Gsborne’ s state subm ssions were “properly

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.



filed” as of the date they were received by the state court clerk;
(2) whether the limtations period should be equitably tolled for
t he peri od between the recei pt of the subm ssions and their filing;
and (3) whether equitable tolling should apply for the tinme by
whi ch the August 23, 1999, return date set by the state district
court exceeded the thirty-day limtations period in Louisiana
Uni form Rul es of the Courts of Appeal, 4-3.

GCsborne contends that his state court subm ssions were
“properly filed” within the neaning of 28 U S.C. § 2244(d)(2) at
the time they were stanped received by the state court clerk. An
application is “properly filed” when “its delivery and acceptance
are in conpliance with the applicable Iaws and rul es governing
filings.” Artuz v. Bennett, 531 U S 4, 8 (2000). We assune,
arguendo, that Osborne has not shown that the receipt of his
docunents net this standard.

Alternatively, Osborne asserts that the limtations period
should be equitably tolled for the eighty-three day difference
between the receipt of his state court subm ssions and their
filing. He contends that there was no reason for these del ays and
that he had no control over the |apse of this tinme. Although the
magi strate judge who first examned the Ilimtations issue
recogni zed that equitable tolling mght apply during the period of
t hese del ays, the district court did not specifically address this

aspect of GOsborne’s equitable tolling argunents. Gsbor ne



diligently pursued his federal rights by filing his 28 US. C 8§
2254 petition nineteen days after his state renedies were
exhausted. Gven this diligence, the unusual | ength of the del ays
between receipt and filing in state court (at |east three weeks on
t hree occasions), Gsborne’s assertion that his subm ssions were in
conpliance wth the procedural rules for filing, and the
respondent’s total failure to identify any deficiency in the
pl eadi ngs or other cause for the delays in filing, we find that
equitable tolling applies. See Phillips v. Donnelly, 216 F.3d 508,
511 (5th Cr.), reh’g granted in part, 223 F.3d 797 (5th Cr.
2000); Col eman v. Johnson, 184 F.3d 398, 402-03 (5th CGr. 1999).
Equitable tolling, for the periods between the subm ssion and
filing of Gsborne’s petitions in state court, al one however, is not
enough to render Gsborne’s federal petition tinely. Even with the
benefit of such tolling, OCsborne’s federal petitionis |ate by at
| east four days. Gsborne, therefore, points to an additional
twenty-three days that he naintains should not be counted agai nst
his deadline for the filing of his section 2254 habeas petition.
Gsborne’s second petition for state post-convictionrelief was
denied by the state trial court on June 30, 1999. Under Rule 4-3
of the Louisiana Uniform Rules—ourts of Appeal, following the
denial of relief, the trial court nust fix a reasonable tinme, not
to exceed thirty days, in which the applicant nust file an

application for supervisory wits wth the proper Louisiana



appel l ate court. Gsborne ultimately filed his application with the
Loui si ana Second Circuit on August 23, 1999—+twenty-three days after
the expiration of the thirty-day period for seeking appellate
relief. Rule 4-3, however, also provides that “[u]pon proper
show ng, the trial court or the appellate court nay extend the tine
for filing the application [beyond thirty days] upon the filing of
a notion for extension of return date by the applicant, filed
wthin the original or an extended return date period.” See
Uni f ormRul es—ourts of Appeal, Rule 4-3. Al though Gsborne did not
file his application until after the expiration of thirty days from
June 30, 1999, he did tinely file a notice of intent to seek
appel late review and a request for the fixing of a return date in
the state trial court on July 19, 1999, and on July 22, 1999, the
state trial court set the return date for the filing of Osborne’s
application for Mnday, August 23, 1999, the day on which Gsborne
ultimately filed. The Louisiana Court of Appeal denied the
application for wit of review not because it was untinely but
because the underlying application for post-conviction relief was
untinely under La. Code Crim P. art. 930.8. The Loui siana Suprene
Court simlarly denied wit application on the sane basis.
Accordingly, we hold that because Gsborne within the thirty
day period tinely sought and received an extension of the period
for filing his application for supervisory wits, the limtations

period was tolled pursuant to 28 U S. C 8§ 2244(d)(2) from the



denial of his second state application for post-conviction relief
on June 30, 1999, until his application for supervisory wits was
filed on August 23, 1999. Dixon v. Cain, 316 F.3d 553, 555-56 (5th
Cr. 2003). Inlight of these additional tolling periods, we find
that not nore than 347 days have passed fromthe tinme Osborne's
state conviction becane final and the date he filed his section
2254 petition.

Upon granting Osborne’s application for a COA, we concl uded
not only that Osborne had established that the district court may
have erred in dismssing his petition as untinely, but also that
Gsborne had established that “jurists of reason would find it
debat abl e whet her [ Gsborne’s] petition states a valid claimof the
denial of a constitutional right.” See Slack v. Daniel, 120 S. C
1595, 1599 (2000). The district court, however, having found
Gsborne’s petition tine-barred, did not address the nerits of
Gsborne’s constitutional clainms or of the respondent’s clains of
al | egedl y i ndependent and adequate state | aw grounds for denial of
relief (e.g., La. Code Cim P., art. 930.8). Accordi ngly, we
VACATE the district court’s judgnent dism ssing Gsborne’ s petition
as tinme-barred, and REMAND for further proceedings, including a
determnation by the district court of the validity of Osborne’s
underlying constitutional <clainms and respondent’s clainms of
all egedly independent and adequate state grounds for denial of

relief.



VACATED and REMANDED



