IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30424
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
FREDDI E FRANCI S, JR
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Western District of Louisiana
USDC No. 99- CR-20028-9
~ October 30, 2002
Bef ore DeMOSS, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *
Freddi e Francis, Jr., appeals his sentence for possession
wth intent to distribute 17.66 grans of cocaine base. 21 U S C
8§ 841(a)(1l). He was sentenced to 300 nonths of inprisonnent. He
argues that in determning his sentence, (1) the district court
was bound by the drug quantity alleged in the indictnment and
shoul d not have used rel evant conduct to increase his sentencing

gui deline range, and (2) the fact of prior convictions should not

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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have been used to increase his sentence under the guidelines when
those prior convictions were not alleged in the indictnent.
Franci s acknow edges that both issues are foreclosed by this
court’s precedents. He seeks to preserve the issues for Suprene
Court review.

Francis’ 300-nmonth sentence was within the statutory maxi num
sentence of 40 years of inprisonnent. 21 U S. C
8§ 841(b)(1)(B)(iii). Francis’ first argunment is wthout nerit.

See Apprendi v. New Jersey, 530 U S. 466 (2000).

Francis’ two prior convictions need not have been alleged in

t he i ndictnent. See Al nendarez-Torres v. United States, 523 U. S.

224, 228-47 (1998). Apprendi did not overrule Al nendarez-Torres.

See United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000),

cert. denied, 531 U S. 1202 (2001).

AFFI RVED.



