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PER CURI AM *

Plaintiffs-Appellants appeal the district court’s final
judgnent filed on March 5, 2002, dism ssing their clains against
National Union Fire Insurance Conpany of Pennsylvania (“NUFIC).
They contend that the district court erred in its analysis of the
NUFI C insurance contract here at issue. For the reasons that
follow, we affirm

|. Facts and Proceedi ngs

This litigation (originally two suits, which were consol i dat ed
inthe district court) arises out of a collision between a van and
a dunp truck that occurred on Louisiana H ghway 1 in LaFourche
Pari sh, Loui siana. Appel l ant Harold Andrews (“Andrews”) and
Wal | ace Loper, the husband of Appellant Ml ody Jo Loper (“Ms
Loper”), were passengers in the van at the tinme of the accident.
Both were enployees of PGS Exploration, Inc. (“PGS"). PGS had
contracted with the van’s operator, Central Dispatch Incorporated
(“CDI”),! to provide transportation for its enployees from Port
Four chon, Loui siana, where the seism c vessel on which they worked
was docked, to New Oleans airport for transportation hone.

Wal | ace Loper was killed in the collision and Andrews was rendered

" Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1 Al t hough CDI operated the van, it did so under a | ease from
Cent anni and Conpany, the owner of the van.
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a ventil ator-dependent quadri pl egi c.

Andrews and M's. Loper brought separate suits against, inter
alia, NUFIC, which furnished insurance (the “Policy”) to PGS and
its enployees. Intheir suits, these Appellants contended that the
Policy’s uninsured notorist (“U M) coverage of PGS included the
van’ s passengers at the tinme of the crash. The suits agai nst NUFIC
proceeded to a bench trial, and in a January 2002 order, the
district court denied Appellants’ Mtion for Judgnent against
NUFI C, finding that they had not established that the van in which
Andrews and Wal | ace Loper were traveling was a “covered auto” under
the UM provision of the Policy.? This, in turn, neant that
Andrews and WAl |l ace Loper were not “covered individuals” at the
time of the accident. On March 5, 2002, the district court
rendered judgnent for NUFIC and dism ssed Appellants’ clains
against it with prejudice.

1. Analysis

A. St andard of Revi ew

The district court’s findings of fact will not be set aside
unl ess clearly erroneous, but we review any concl usions of |aw de

novo. 3

B. Was the van a “covered auto”?

2 See Loper v. National Union Fire Ins. Co., No. G v.A
99- 1350, 2002 W. 88942 (E.D. La. Jan. 22, 2002) (unpublished).

3 See, e.g., Kona Tech. Corp. v. S. Pac. Transp. Co., 225 F. 3d
595, 601 (5th Cir. 2000).




The essential question is whether the van at issue was a
covered vehicle under the terns of the Policy’'s U Mprovision. The
U M provision dictates that a vehicle is covered under the policy
in either of two situations: (1) when it is “owned or |eased” by
the insured (in this case, PGS), or (2) when it is “tenporarily
used as a substitute” for an “owned covered auto” that is unusable
because of nechanical problens.* No one disputes that PGS did not
own the van, and that it was not being used in place of another
tenporarily disabled vehicle. Therefore, the question presentedis
whet her the vehicle was | eased by PGS.

As the district court noted in its order denying judgnent to
Appel l ants, there was evidence at trial that PGS contracted wth
CDI for performance of a variety of services in addition to
transporting enployees, including warehousing and transporting
parts. There is, of course, a substantial difference between
contracting to performservices and nerely | easing a vehicle. And,
as the district court noted, applicable Texas |awP supports the

finding that no | ease existed in the instant case. Specifically,

4 Appel | ants argue that | anguage taken fromthe “Busi ness Auto
Coverage Forni indicates that any auto “lease[d], hire[d],
rent[ed], or borrowed]” by PGS is a “covered auto” under the UM
provi si on. That definition, however, is only applicable if the
Decl arati ons page of the Policy references the correspondi ng code
inits UMsection, which it does not. It instead references the
U M Endor senent page, which contains the “covered auto” definition
guot ed above.

5> The district court had decided in February 2001 that Texas
| aw governs this dispute, a decision that has not been chal |l enged.
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Giffinv. Travelers Indemity Co. dictates that no | ease exists if

the purported | essee does not have “exclusive use or control” of
the vehicle.® Here, the evidence indicates that PGS did not have
such exclusive control. Furthernore, the Giffin court found

persuasi ve our reasoning from Toops v. @Qlf Coast Marine Inc.,

whi ch required a separate contract to establish that a vehicl e was
“hired”’” —al so absent in the instant case.

In short, the evidence at trial showed concl usively not that
PGS | eased the vehicle in question, but that it contracted with CD
for a nunber of services anong which was included the
transportati on of enpl oyees. This conclusionis fully supported by
applicable Texas |aw, and, when viewed in the light of the
unanbi guous | anguage of the Policy, the van was not a “covered
auto” under the U M provision of the Policy. 1In fact, given that
Pol i cy | anguage (and, notw t hstandi ng Appel |l ants’ transposition of
i napplicabl e | anguage to nake it appear otherw se) and the state of
Texas | aw, this appeal approaches the |ine separating perm ssively
aggressi ve advocacy from frivol ousness.

[11. Concl usion

64 S.W3d 915, 918 (Tex. App. —Dallas 1999, pet. denied).

" See id. (citing Toops v. GQulf Coast Marine Inc., 72 F.3d
483, 487 (5th Cr. 1996)).

8 For reasons that should now be obvious, the appellants
request for attorneys’ fees is also rejected. Simlarly, we
decline to certify any purported questions of Texas law raised in
this case to the Texas Suprene Court, which Appellant Andrews
requested in his reply brief.



For the foregoing reasons, all rulings of the district court
in this case are

AFF| RMED.



