IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30366
Conf er ence Cal endar

PERCY HAW HORNE

Pl ai ntiff-Appellant,
vVer sus
BURL CAI N,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 02-CVv-132-C

 December 12, 2002

Before JOLLY, JONES, and WENER, C rcuit Judges.
PER CURI AM *

Percy Hawt horne, Louisiana inmate # 348602, appeals fromthe
di sm ssal, pursuant to 28 U.S.C. 88 1915(e) and 1915A, of his
civil action. Hawthorne, the plaintiff in a state court civil
action, filed a “Wit of Renoval,” seeking to renove the action
to the district court.

Hawt hor ne argues that he was entitled to effect renoval

under 28 U.S.C. § 1443. However, as the district court

expl ained, the right of renoval provided by statute is avail able

Pursuant to 5THCGR R 47.5, the court has determ ned
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except under the limted circunstances set forth in 5TH QR
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only to defendants. See 28 U.S.C. § 1443. Hawthorne has failed
to show error on the part of the district court.
This appeal is without arguable nerit and is thus frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5TH CR.
R 42. 2.

The district court’s dismssal pursuant to 28 U S. C
88 1915(e) and 1915A, based on the legal inpossibility of renoval
by a plaintiff, was a dism ssal for frivolousness or failure to
state a claimupon which relief my be granted. The district
court’s dismssal thus necessitates the inposition of a “strike”
for purposes of the three-strikes provision of 28 U S.C. 8§
1915(g), and this court’s dism ssal as frivolous counts as a

second strike. See 28 U S. C. 8 1915(g); see Adepegba v. Hammons,

103 F. 3d 383, 388 (5th Gr. 1996). Hawthorne is WARNED t hat
shoul d he accunul ate three strikes he will be unable to bring a
civil action or appeal a judgnent or proceedi ng under the
provisions of 28 U S.C. 8 1915 while he is incarcerated or
detained in any facility unless he is under inmm nent danger of
serious physical injury. See 28 U S.C. § 1915(g).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



