IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30348
Summary Cal endar

EDWARD J. SI MONEAUX
Plaintiff - Appellant,
vVer sus
NEW YORK LI FE | NSURANCE COMPANY
Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
USDC No. 00-755-B

Cct ober 29, 2002
Before JOLLY, PARKER and CLEMENT, G rcuit Judges.

PER CURI AM *

After being fired fromhis job, fifty-five year old plaintiff
Edward J. Sinoneaux (Sinoneaux) brought suit against his forner
enpl oyer New York Life Insurance Conpany (New York Life) for age
discrimnation in violation of Louisiana’ s Age Discrimnation Act.?
The district court granted summary judgnent in favor of New York
Life. Because there is no genuine issue of material fact, we

affirmthe district court’s grant of summary judgnent.

" Pursuant to 5THCQR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

! LA ReEv. STAT. ANN. 8§ 23:311, et seq. (West 2002).
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For the last twelve of his twenty-three years of enpl oynent
with New York Life, Sinpbneaux was the managi ng partner of its Baton
Rouge office. 1n 1998, the perfornmance of the Baton Rouge office,
as neasured by New York Life's “GP.A” rating system fell bel ow
the conpany standard. This decline in performance was partially
due to problens with the | easing of office space and the pronotion
of several sal es personnel to different New York Life offices. New
York Life requested that Sinobneaux raise the “G P. A " of the Baton
Rouge office or be placed on an individual *“performance prograni
wth specific performance goals to be attained during a defined
period. The record contains several letters fromNew York Life to
Si noneaux regardi ng the specific perfornmance probl ens of the Baton
Rouge office, including drop-offs in recruitnent, retention and
conmmi Ssi ons.

I n August 1999, Sinobneaux net separately with M chael Reeves
(Reeves) and Gerald Tinsley (Tinsley), Senior Vice President and
Vi ce President of New York Life' s West Central Zone, to discuss the
performance of the Baton Rouge office. At sone point during the
nmeeti ng between Tinsley and Si noneaux, Tinsley asked Si nbneaux how
ol d he was and how | ong he pl anned on working. During the neeting
bet ween Reeves and Sinobneaux, Reeves placed Sinbneaux on a
performance plan, outlining specific personal performance goals to

be met by July 30, 1999. Reeves told Sinobneaux that a failure to



conplete the performance plan would result in his dismssal from
enpl oynent with New York Life. Sinoneaux failed to neet the
performance plan goals by the deadline date. Reeves, w thout a
request from Sinoneaux, extended the deadline to the end of
Decenber 1999 and revised the performance plan goals. When
Sinoneaux failed to neet the revised goals in the performance pl an
by Decenber 31, 1999, he was fired. H's replacenent as nanagi ng
partner of the Baton Rouge office was a thirty-eight year old man.

Si noneaux brought suit alleging violations of Louisiana s Age
Discrimnation Act in the 19" Judicial District Court for the
Pari sh of East Baton Rouge. New York Life properly renoved the
case tothe United States District Court for the Mddle District of
Loui si ana, under 28 U.S.C. 88 1441 and 1332(a)(1). The district
court granted summary judgnent in favor of New York Life, and
Si noneaux tinely appeal ed the judgnent to this court.

1.

We review the grant of summary judgnent de novo. Bodenhei ner

v. PPG Indus., Inc., 5 F.3d 955 (5" Cir. 1993). Sunmmary judgnent

is proper where there are no genuine issues of material fact and
the noving party is entitled to judgnent as a matter of law. In
determ ni ng whet her there are genui ne i ssues of material fact, the
court draws all inferences in favor of the nonnoving party. 1d.
Because t he prohi bitions on age di scrim nation under Loui siana

| aw and federal |aw are the same, Louisiana courts | ook to federal



| aw for guidance in applying the Loui siana Age Di scrim nation Act.

LaBove v. Raftery, 802 So.2d 566, 573 (La. 2001). A plaintiff

makes a prima facie case of age discrimnation if he denonstrates
that: (1) he was dism ssed; (2) he was qualified for the position
fromwhich he was dism ssed (3) he was within the protected cl ass
of individuals who are at |east forty years of age; and (4) he was
repl aced by soneone outside the protected class or soneone younger

or was otherw se dism ssed because of his age. Fields v. J.C

Penney Co., 968 F.2d 533, 536 (5'" Cir. 1992). If the plaintiff

makes a prima facie case, a presunption of discrimnation arises
and the burden shifts to the defendant to rebut the presunption by
show ng, through adm ssible evidence, a non-discrimnatory reason
for the dismssal. Once a non-discrimnatory reason has been
shown, the presunption of discrimnation dissolves and the burden
isonthe plaintiff to prove that the proffered non-discrimnatory

reason is a pretext for age discrimnation. Bodenheiner, 5 F.3d at

957.

Si noneaux est abl i shed a prima facie case of age
discrimnation: he was dismssed froma position for which he is
clearly qualified; he was fifty-five years old when he was
di sm ssed; and, his replacenent was thirty-eight years old. The
burden then shifted to New York Life to show a non-di scrimnatory
reason for Sinpbneaux’s dismssal. New York Life proffered

substantial adm ssi ble evidence of Sinoneaux’s poor perfornmance,



i ncludi ng several letters to Sinoneaux and testinony regarding the
performance of the Baton Rouge office, the institution of the
performance plan and Sinoneaux’s admitted failure to neet the
prescribed goals. This well-docunented non-discrimnatory reason
for dismssing Sinoneaux dissolved the presunption of age
di scrim nation and pl aced the burden on Si noneaux to prove that the
reason given by New York Life is a pretext for age discrimnation.

Whet her Si nobneaux raised a genuine issue of material fact as
to the exi stence of pretext determ nes whet her sunmary j udgnent was
proper. Because we are reviewi ng a summary judgnent, we need not
determ ne whet her Sinobneaux actually proved that New York Life’'s
proffered reasons were a pretext for age discrimnation, but
whet her he has tendered sufficient evidence that would lead a jury

to find pretext. Bodenheiner, 5 F.3d at 958. He has not done so.

Si noneaux does not deny his poor performance and failure to
meet his individual performance plan goals, but argues that his
poor performance was created by New York Life as a pretext for age
discrimnation. “It is nore than well-settled that an enpl oyee’s
subj ective belief that he suffered adverse enpl oynent action as a
result of discrimnation, without nore, is not enough to survive a
summary judgnent notion, in the face of proof show ng an adequate

non-di scrimnatory reason.” Douglass v. United Services Autonobile

Ass’'n, 79 F.3d 1415 (5'" Gr. 1996) (en banc) (citations omitted).

Si noneaux al |l eges that New York Life intentionally caused probl ens



wth his office | ease and pronoted several agents from the Baton
Rouge office in order to inpede his performance and create a
pretext for his dism ssal because of his age. Although Sinbneaux
may believe that the pronotion of sonme agents and the troubles in
negotiating the office | ease were part of an orchestrated effort by
New York Life to create a pretext for age discrimnation, he offers
no evidence of this supposed malicious intentional conduct by New
York Life other than his own specul ative testinony. Wthout ot her
evidence, his testinony regarding his belief that his performance
was sabotaged because of his age is insufficient to support a
finding of age discrimnation.

Sinoneaux also relies on two age-related comments nade by
Reeves and Tinsley at different tines to support his assertion that
his dism ssal was notivated by age discrimnation. “lIn order for
an age-based coment to be probative of an enpl oyer’s
discrimnatory intent, it nmust be direct and unanbi guous, all ow ng
a reasonable jury to conclude wthout any inferences or
presunptions that age was an i nperm ssible factor in the decision

to termnate the enployee.” E. E.OC v. Tex. Instrunents, Inc.,

100 F.3d 1173, 1181 (5'" Gir. 1996). Sinopneaux recalls that Reeves
inquired about his age and his retirenent plans during a
conversation sometinme in 1997 or 1998. That Reeves made this
inquiry in a past conversation which was wholly unrelated to the

enpl oynent action at issue does not shed any |ight on whether



Si noneaux’ s age played a role in Reeves’ decision to dismss him
Si noneaux al so offers Tinsley’s simlar inquiry during their 1999
nmeeting as evidence of age discrimnation. Wile closer intinmeto
the dism ssal of Sinoneaux, such an inquiry is not direct and
unanbi guous evi dence that Sinobneaux’s age was a factor in Reeves’
decision to dismss him from enpl oynent. These comments prove
nothing nore than an interest in Sinoneaux’s future plans and, by
t hensel ves, are not sufficient to support a finding of pretext in
the decision to dism ss Sinoneaux.

Sinoneaux failed to offer sufficient facts to support a
finding of pretext in New York Life's decision to dismss him
therefore, he did not establish a genuine issue of material fact
that would allow himto survive summary judgnent.

L1,

Summary judgnent in favor of New York Life was appropriate.

The judgnent of the district court is

AFF| RMED.



