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Bef ore GARWOOD, SM TH, and BARKSDALE, Circuit Judges.
PER CURI AM *

This appeal is from the district court’s 29 January 2002
reentry of an order post-appellate mandate; it originally entered
the order in May 2000, shortly after the notice of appeal was
filed. At issue is whether a district court may anend an order of
dism ssal, nore than one year after it was entered, to state the
original dismssal was with prejudice, even though the new order
follows an appellate mandate, issued after, and based upon, the
appellate holding that the original dismssal was wthout
prejudi ce. The 29 January 2002 order at issue is VACATED

| .

Janes P. Logan holds a nethod patent for spirally-slicing
nmeat . In July 1997, Logan filed a patent infringenent action
agai nst Oiginal Honey Baked Ham Conpany of CGeorgi a and Honeybaked
Foods, Inc. (collectively Honeybaked). To resolve the dispute,
Logan and Honeybaked entered into a l|licensing agreenent, wth
Honeybaked to pay royalties on spirally-sliced neat product sales.
Upon Logan's learning that Honeybaked discontinued these sales,
Logan reinstituted the patent infringenent claim addi ng breach- of -

contract, fraud, and Lanham Act cl ai ns.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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Trial was bifurcated, with the non-patent clains tried first.
For those clains, a jury awarded damages agai nst Honeybaked for
approxi mately $9 mllion.

Logan then noved to dismss, with prejudice, his pending
patent clainms. On 9 August 1999, those cl ains were di sm ssed; but,
the order did not specify whether the dism ssal was with prejudice.
That sanme day, by separate order, the district court stated the
action was “dismssed in its entirety”. Logan v. Burgers Ozark
Country Cured Hanms, Inc., No. 97-CV-1361 (WD. La. 9 Aug. 1999)
(order denying as noot notions by Honeybaked for summary judgnent
and by Logan to suppress). Follow ng consideration of attorney's
fees, final judgnent was entered in February 2000.

Later that nonth, Honeybaked requested judgnent as a matter of
law (JMOL). Approximately two nonths later (19 April 2000), the
district court vacated all damages awarded agai nst Honeybaked
stating: “[Logan] has been returned to his original position
because he is able to file suit on his patent clainf. Logan, No.
97-CV-1361 (WD. La. 19 Apr. 2000) (enphasis added; nenorandum
ruling on Honeybaked’s JMOL notion). On 10 May 2000, without
citing a Federal Rule of Cvil Procedure granting the district
court authority to do so, Honeybaked noved the court “to anend” the
19 April order to state that, the prior August, Logan’s patent
clains had been dism ssed with prejudice and Logan had not been

“returned to [his] original position”.



Concerning the 19 April ruling granting JMOL to Honeybaked,
and while Honeybaked's 10 May notion was pending, and unsure
whet her this circuit or the Federal Crcuit had jurisdiction, Logan
filed an appeal wth each on 16 May 2000, shortly before the tinme
to appeal | apsed. One day l|ater, however, the district court
granted Honeybaked’s 10 WMay notion: “[Tlhe [19 April 1999]
MenmorandumRuling will be corrected to state that [Logan] had noved
to dismss wth prejudice his patent infringenent action agai nst
[ Honeybaked] and the Court had granted that notion with prejudice”.
Logan, No. 97-CV-1361 (WD. La. 17 May 2000) (enphasi s added; order
anendi ng 19 April 1999 nenorandum rul i ng).

That Decenber, the Federal Circuit, in ruling on Logan's
nmotion to dismss his appeal, refused to do so, based on its having
jurisdiction. Logan v. The Oiginal Honey Baked Ham Co. of
CGeorgia, Inc., No. 00-1389 (Fed. G r. 20 Dec. 2000) (single-judge
order denying Logan’s notion to dismss). Four nonths |ater, that
court stayed the appeal pending resolution of the parallel appeal
in our court. Logan, No. 00-1389 (Fed. Cr. 24 Apr. 2001) (order
granting Logan’ s unopposed notion to stay).

And, approximately four nonths after that ruling (Septenber
2001), our court held it had jurisdiction; the JMOL was affirned.
Regar di ng whet her the di sm ssal had been with prejudice, our court
hel d:

[Under Federal Grcuit precedent, the Kkey
inquiry in this case is whether the di sm ssal
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of [Logan's] patent clains was with or w thout
prejudice.... Because the district court was
W thout jurisdiction to enter the May 17th
order [(post-notice of appeal )] and because the
correction nmade therein was not clerical but
substantive, we find that the dism ssal of the
pat ent cl ai ns was w t hout prej udi ce.
Accordingly, the Federal Circuit’s precedent
holding that it lacks jurisdiction over non-
pat ent clains where patent clains are
di sm ssed w thout prejudice from conplaints
containing nmultiple clains is applicable in
this case. Thus, we conclude that
jurisdiction is proper in this Court, not in
the Federal Crcuit.

Logan v. Burgers Ozark Country Cured Hanms, Inc., 263 F. 3d 447, 453-

54 (5th CGr. 2001) (Logan |; enphasis added).

Fol |l ow ng our court's decision, and while this second appeal
was pending here, the Federal Circuit, in August 2002, dism ssed,
for lack of jurisdiction, Logan's original May 2000 appeal. Logan
v. The Oiginal Baked Ham Co. of Georgia, Inc., No. 00-1389 (Fed.
Cr. 2 Aug. 2002) (unpublished order dism ssing appeal). The
Federal Circuit held: its earlier single-judge order did not
create the law of the case; Logan |I's holding our court had
jurisdiction in the parallel appeal was the |law of the case; and
the Federal Circuit would follow that Logan | decision, because
there were no exceptional circunstances.

After our mandate for Logan | issued on 18 Cctober 2001,
Honeybaked noved the district court to reenter the 17 May 2000
order which had stated the patent clainms dismssal was wth

prejudi ce. Once again, Honeybaked did not reference a Federal Rule
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of Gvil Procedure vesting the district court wwth authority to do
so.

The district court granted the notion, however, relying on
Standard Ol Co. of California v. United States, 429 U S. 17
(1976). The district court concluded: it had an “inherent power
and discretion to act on its own after [the] mandate issued”; the
| aw- of -t he-case doctrine did not apply because Logan | only held
the 17 May 2000 order ineffective because the district court | acked
jurisdiction; and, post-appeal, it had jurisdictionto reenter that
order. Logan, No. 97-CV-1361 (WD. La. 29 Jan. 2002) (nenorandum
ruling reentering 17 May 2000 order).

Logan again appealed to both our circuit and the Federa
Crcuit. The Federal G rcuit heard oral argunent on 7 January
2003; approximately one nonth | ater, oral argunent was held in our
court. As of the rendition of this opinion, the Federal Crcuit
has not rul ed.

1.

By reentering the 17 My 2000 order, the district court
violated the | aw of the case and, in the alternative, the Federal
Rul es of G vil Procedure.

As noted, the district court, in reentering the My 2000
order, relied onits “inherent power” and referenced Standard Q| ;

t hat opinion discusses Rule 60(b) notions. Although it did not do



soin district court, Honeybaked now cl ains Rule 60(b) grants such
aut hority.

Cenerally, Rule 60(b) rulings are reviewed only for abuse of
discretion. E. g., Edward H Bohlin Co., Inc. v. Banning Co., Inc.,
6 F.3d 350, 353 (5th Cr. 1993). Here, however, we are not
reviewing the nerits of the reentered May 2000 order; instead, we
are deciding whether the district court had authority, post-Logan
|, to take such action. This is a purely legal issue, reviewed de
novo. See, e.g., Carter v. Fenner, 136 F.3d 1000, 1005 (5th G r.)
(decisions under Rule 60(b)(4) reviewed de novo because such
nmotions “l eave no margin for consideration of the district court’s
discretion as the judgnents thenselves are by definition either
legal nullities or not”), cert. denied, 525 U S. 1041 (1998).

A

Logan contends: in Logan |, our court held the dism ssal was
W t hout prejudice; under the law of the case, the 17 May 2000
order, anmending the dismssal to be wth prejudice, could not be
reentered post-Logan |I. Honeybaked responds: our court only held
the district court was without jurisdiction to enter the 17 My
2000 order after the first notice of appeal (16 May 2000); because
the district court reacquired jurisdiction after the Logan |
mandat e i ssued i n October 2001, the district court had authority to

reenter the order under Rule 60(b), pursuant to Standard Q.



Standard G|, which concerned a Rule 60(b) notion based on
al l eged m sconduct by the Governnent's counsel and a naterial
wWtness, 429 U S at 17, only decided whether, post-appellate
mandate, a district court nust request | eave fromthe appeal court
before ruling on a Rule 60(b) notion. The Suprene Court held it
did not.

Like the original district court judgnent, the
appel l ate mandate relates to the record and
i ssues then before the court, and does not
purport to deal with possible l|ater events

Hence, the district judge is not flouting the
mandate by acting on the notion.

ld. at 18 (enphasis added).

This holding follows the contours of the |aw of-the-case
doctri ne.

Wiile the “law of the case” doctrine is not an
i nexorable command, a decision of a |egal
issue or issues by an appellate court
establishes the “law of the case” and nust be
followed in all subsequent proceedings in the
sanme case in the trial court or on later
appeal in the appellate court, unless the
evi dence on a subsequent trial was
substantially different, controlling authority
has since nmade a contrary decision of the | aw
applicable to such issues, or the decision was
clearly erroneous and would work nanifest
i njustice.

Wiite v. Murtha, 377 F.2d 428, 431-32 (5th Cr. 1967) (footnotes
omtted). See Arizona v. California, 460 U S. 605, 618-19 (1983)
(under | aw of -case doctrine, when court decides rule of |law, that
deci sion continues to govern sane issue, but jurisdiction retained

“to accommopdat e changed circunstances”, citing Wite v. Mirtha).
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In other words, the district court cannot disturb the nandate,
which “relates to ... issues then before the [appellate] court”; on
the other hand, the district court may, of course, “deal with ..
|ater events”. Along this line, the district court is bound by
“things decided by necessary inplication as well as those deci ded
explicitly”. Terrell v. Househol d Goods Carriers’ Bureau, 494 F. 2d
16, 19 (5th Cr.), cert. denied, 419 U S. 987 (1974).

Reentry of the 17 May 2000 order concerned an i ssue decided in
Logan |I. That opinion held the district court’s dismssal was
W t hout prejudice. 263 F.3d at 454. This becane the |aw of the
case; the district court could not subsequently reenter an order
contradicting that nandate. Further, there was no new,
substantially di fferent evi dence; i nterveni ng, contrary,
controlling law, or a clearly erroneous decision in Logan |

B

In the alternative, the district court did not have authority
under the Federal Rules of G vil Procedure to reenter the order.
Post - mandat e, nei t her Honeybaked’ s notions nor the district court’s
order addressed which Rule provided authority to reenter the 17 May
2000 order. As noted, the district court did refer to Standard
G 1, which discussed Rule 60(b). On appeal, Honeybaked contends
the district court had authority to reenter the order based on
Rul es 60(b)(1) and 60(b)(6). In this instance, however, Rule 60(b)

proscribes the district court's reentering the order.



1

Under Rule 60(b)(1), and upon notion, the district court may
relieve a party from a final order as a neans of correcting
“m st ake, inadvertence, surprise, or excusable neglect”. The
nmoti on, however, nust be nmade “not nore than one year after the ..
order”. FED. R Qv. P. 60(Db). On 30 Novenber 2001, Honeybaked
moved to reenter the 17 May 2000 order, anending the 9 August 1999
and 19 April 2000 orders. The notion was nore than a year after
these orders, and the appeal did not toll the one-year period.
E.g., Newball v. Ofshore Logistics Int'l, 803 F.2d 821, 827, n.4
(5th Gir. 1986).

2.

Rule 60(b)(6) allows anmendnent for “any other reason
justifying relief fromthe operation of the judgnent”. The rule
only requires the notion be nmade in a reasonable tine. Subpart
(b)(6), however, may not be used to circunmvent the one-year
limtation period, where, as here, the reason for relief is
enbraced in subpart (b)(1). Newball, 803 F.2d at 827; Qulf Coast
Bui | di ng and Supply Co. v. Int'l Brotherhood of Electrical Wrkers,
Local No. 480, AFL-CIO 460 F.2d 105, 108 (5th Gr. 1972).

L1l

For the foregoing reasons, and pursuant to Logan |, the

dismssal of Logan’s patent clains remains wthout prejudice.
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Accordingly, the district court’s reentry of the 17 May 2000 order
IS

VACATED.
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