IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30269
Conf er ence Cal endar

GODFREY OKECHUKU OBl OZOR
Peti ti oner- Appel | ant,
ver sus

WARDEN, FEDERAL CORRECTI ONAL | NSTI TUTI ON OAKDALE; UNI TED
STATES OF AMERI CA,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Loui siana
USDC No. 01-Cv-1175

© August 21, 2002
Bef ore H G3 NBOTHAM DAVI S, and PARKER, Circuit Judges.
PER CURI AM *
Godfrey Ckechuku Obi ozor, federal prisoner # 59498-079,
appeal s the district court’s denial of his habeas petition that

i nvoked 28 U . S.C. § 2241. (biozor argues that the district court

erred in determning that his Apprendi v. New Jersey, 530 U. S.

466 (2000), claimdid not neet the criteria for bringing a claim

pursuant to the “savings clause” of 28 U S.C. 8§ 2255.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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In order to file a 28 U.S.C § 2241 petition pursuant to the
“savings clause” of 28 U . S. C. § 2255, the petitioner nust show
that 1) his clains are based on a retroactively applicable
Suprene Court decision which establishes that the petitioner may
have been convicted of a nonexistent offense and 2) his clains
were foreclosed by circuit law at the tinme when the clains should
have been raised in his trial, appeal, or first 28 U S.C. § 2255

nmotion. Reyes-Requena v. United States, 243 F.3d 893, 904 (5th

Cir. 2001). This court has not decided whether an Apprendi claim

nmeets the first prong of the Reyes- Requena test.

However, that issue need not be addressed in this case
because Apprendi does not apply to Chiozor’s case. On the count
to which Obiozor pleaded guilty, the indictnent specifically
al l eged the involvenent of in excess of one kil ogram of heroin.
Qhi ozor’ s sentence does not violate Apprendi because the 210-
month term of inprisonnent and the five-year supervised rel ease
termto which he was sentenced were within the statutory maxi num

for his offense. United States v. Keith, 230 F.3d 784, 787 (5th

Cr. 2000), cert. denied, 531 U S. 1182 (2001); see 21 U S.C

8 960(b)(1)(A and 18 U.S.C. 88 3581, 3583.
This court wll not consider the issue whether Obiozor’s
guilty plea was knowi ngly and voluntarily entered into because it

was raised for the first tine in this appeal. See Leverette v.

Louisville Ladder Co., 183 F.3d 339, 342 (5th Gr. 1999).

AFFI RVED.



