IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30172

MARG E B. BROWN; DI ANNE DUGUE;
LORRAI NE HUNTER;, GLENN BUTLER,
Pl aintiffs-Appellants,

V.

CATERPI LLAR, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Eastern District of Louisiana, New Ol eans
(01-Cv-1186-N)

Decenber 6, 2002
Before JOLLY, DUHE, and WENER, Circuit Judges.
PER CURI AM:

Margie B. Brown, Dianne Dugue, Lorraine Hunter, and d enn
Butler (“Plaintiffs-Appellants”) appeal fromthe district court’s
grant of summary judgnent dismssing their products-liability
action against Caterpillar, Inc. (“Caterpillar”). Plaintiffs-
Appel  ants sued Caterpillar under the Louisiana Products Liability
Act (“LPLA") as representatives of the estate of George Butler, who

was killed while operating a backhoe manufactured by Caterpillar.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Concl udi ng that Plaintiffs-Appellants have not net their burden of
proffering material evidence of a genuine factual dispute that
would require a jury trial under the LPLA we affirm
.  FACTS & PROCEEDI NGS

During the course of his enploynent with Barriere Construction
Conpany, Inc. (“Barriere”), Butler was killed while operating a
Model 416B backhoe front-end | oader (*backhoe”) manufactured by
Caterpillar. No one witnessed Butler’s death, but he apparently
was crushed between the backhoe’s boom and the rear stabilizer.

Butler’s supervisor, David MDaniel, discovered the body
shortly after the accident occurred. When McDani el reached the
acci dent scene, he saw that (1) Butler was outside the operator’s
cab, pinned in a standing position between the boom and the rear
stabilizer; (2) the backhoe's engine was still running; (3) a long
metal bar, neither manufactured nor furnished by Caterpillar, was
protruding from the operator’s cab; and (4) this netal bar was
pressing the swing control |ever that activates the boom

McDani el does not know why Butler was outside the operator’s
cab, why the netal bar was inside the cab, or why Butler left the
backhoe’ s engi ne runni ng when he di snounted the vehicle. MDaniel
had previously instructed Butler to turn off the backhoe s engine
when di snmounting the vehicle and never to keep tools and supplies
in the operator’s cab. To this date, it is unknown why Butler
di snount ed t he backhoe, and Barriere’s repeated i nspections of the
vehicle followng the accident revealed no nmalfunctions or
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oper ati onal probl ens.

As part of its manufacturing process, Caterpillar affixes
various warning labels to the WMdel 416B backhoe. One such
factory-installed decal was affixed in the area where Butler was
kill ed. It warns: “Stay Clear of this area when machine is
operating. You can be crushed by swi nging boom” Each backhoe is
equi pped with a “boomsw ng | ock pin,” which, when enabl ed, renders
the boom swi ng inoperative. In addition, an Qperation and
Mai nt enance Manual provided with each backhoe manufactured by
Caterpillar instructs operators to turn off the engine whenever
disnmounting. Finally, a decal in the operator’s cab warns users:
“Do not operate or work on this machine unless you have read and
understand the instructions and warnings in the Operation and
Mai nt enance Manual .”

Plaintiffs-Appellants alleged that Caterpillar was |iable for
Butler’s death under the LPLA They asserted clains based on
al l egations of defective design and failure to warn. The district
court granted Caterpillar’s notion for sunmary judgnent and
dism ssed the suit against it, finding that Plaintiffs-Appellants
had produced no material evidence that Butler’s death was caused by
either a defective design or a failure to warn users of the
backhoe. Plaintiffs-Appellants tinely filed a notice of appeal.

1. ANALYSIS

We review a grant of summary judgnent de novo, applying the




sane standard as the district court.!? A notion for sunmary
judgnent is properly granted only if there is no genuine issue as
to any material fact.? |In reviewing all the evidence, the court
must di sregard all evidence favorable to the noving party that the
jury is not required to believe, and should give credence to the
evi dence favoring the nonnoving party.?3 The nonnoving party,
however, cannot satisfy his sunmary judgnent burden wth
concl usional allegations, unsubstantiated assertions, or only a
scintilla of evidence.*

The LPLA provides that a “manufacturer of a product shall be
liable to a claimant for damage proximately caused by a
characteristic of the product that renders the product unreasonably
danger ous when such danage arose froma reasonably antici pated use
of the product.”® To be “unreasonably dangerous,” a product nust,

inter alia, suffer from a defect in its design or provide

i nadequate warnings.® Furthernore, “[t]he characteristic of the

1 Morris v. Covan Wrld Wde Mving, Inc., 144 F.3d 377, 380
(5th Cir. 1998).

2 Fed. R Cv.P. 56(c); Celotex Corp. v. Catrett, 477 U. S
317, 322 (1986).

3 Reeves V. Sanderson Plunbing Products, Inc., 530 U S. 133,
151 (2000).

4 Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Cr
1994) (en banc).

5 LA, REV. STAT. ANN. § 9:2800.54(A) (West 1997).

61d. at 8§ 9:2800.54(B)(2)-(3). A product may al so be
“unr easonabl y dangerous” under the LPLA because of its
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product that renders it unreasonably dangerous nust exist at the
time the product left the control of its manufacturer or result
from a reasonably anticipated alteration or nodification of the
product.”’

This statute specifies four elenents required to nmake out a

prima facie case agai nst a manufacturer of a product: A “clai mant
must show (1) damage, that (2) was proximately caused by (3) a
characteristic of an unreasonably dangerous product during (4) a
reasonably anticipated use of that product.”® At the summary
judgnent stage, plaintiffs typically face a “two-tiered burden”
under the LPLA: they nust proffer material evidence indicating that
(1) damage was “caused by a characteristic of the product that
renders it unreasonably dangerous,” and (2) danmage occurred during
a “reasonably anticipated use” of the product.® Having carefully
reviewed the record, the parties’ briefs, and the rel evant case | aw
pertaining to the LPLA, we agree with the district court’s
conclusion that Plaintiffs-Appellants failed to neet both of these

bur dens.

construction, id. at 8 9:2800.54(B)(1), or its failure to conform
to an express warranty provided by the manufacturer, id. at §
9: 2800. 54(B) (4).

7 1d. at § 9:2800.54(C).

8 Pickett v. RTS Helicopter, 128 F.3d 925, 928 (5th Cr.
1997) .

° Kanpen v. Anerican |suzu Mdtors, Inc., 157 F.3d 306, 309
(5th Gr. 1998) (en banc).




The principal neans by which a products-liability plaintiff
submts material evidence of either a defective design or afailure
to warn is through an expert witness’s report. Yet at the tine
Caterpillar filed its notion for summary judgnent, Plaintiffs-
Appel  ants had not produced an expert’s report indicating either
the availability of an alternative design or a risk-utility
analysis indicating the reasonableness of adopting such an
al ternative design. A court cannot assess whether a product is
“unreasonably dangerous” without such information.?° The

Plaintiffs-Appellants attenpted to renmedy this fatal om ssion by

belatedly filing a letter from their expert, but that
| etter—eonprising eight brief, sunmary par agraphs —adoes not hi ng
nor e t han reiterate t he concl usi onal al | egati ons and

unsubstanti ated i nferences of Plaintiffs-Appellants’ conplaint.
In contrast, Caterpillar provided extensive evidence through
its submssions of copies of +the warning decals, backhoe
operational nmanual, deposition testinony, and affidavits, al
show ng that the backhoe, at the tinme it left Caterpillar’s
control, was reasonably safe and provided adequate warnings.
Sinply put, Plaintiffs-Appellants have utterly failed to provide

factual support for a single, specific material allegation that

10 See Lavespere v. N agara Machine & Tool Wirks, Inc., 910
F.2d 167, 183 (5th Gr. 1990) (affirm ng, under the LPLA,
summary judgnent for manufacturer because plaintiff’s “proof of
the risk that m ght have been avoided by the alternative design
and of the burden that swtching to that design would have
entailed was, to say the |east, inconplete”)
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woul d satisfy their burden under either the LPLA or Rule 56.1

Furthernore, Plaintiffs-Appellants have not offered any
material evidence indicating that Butler was engaged in a
“reasonably anticipated use” of the backhoe when he was kill ed.
Under the LPLA, “a manufacturer wll not be responsible for
accounting for every conceivable foreseeable use of a product.”??
“I'f a plaintiff’s danmages did not arise from a reasonably
antici pated use of the product, then the ‘unreasonably dangerous’
guestion need not be reached.”*® Thus, if at the tinme of the
accident, Butler was using the backhoe in a manner that coul d not
reasonabl y have been antici pated by Caterpillar, neither we nor the
district court need even reach the issue whether the backhoe is
“unr easonabl y dangerous.”

Plaintiffs-Appellants submtted only pure conjecture —their
self-adm tted suspicion —that Butler may have been attenpting to
investigate or fix a nmechanical failure on the backhoe. They offer

no evidence for this theory beyond a purely specul ative inference,

1 Geen v. BDI Pharmaceuticals, 803 So. 2d 68, 72 (La. C
App. 2001) (affirmng sunmary judgnment for defendant because
plaintiff’s “opposition to the notion for summary judgnent, and
the attached docunents, contained nothing related to any
al ternative design”).

12 Butz v. Lynch, 762 So. 2d 1214, 1218 (La. C. App. 2000).

13 Kanpen, 157 F.3d at 309. See also Johnson v. Black &
Decker U.S., Inc., 701 So. 2d 1360, 1366 (La. C. App. 1997) (“A
manuf acturer can be liable only if the damage arose froma
reasonably antici pated use of the product, and if not, then a
court need not reach the issue of whether the product is
unr easonabl y dangerous.”).




based on their interpretation of a photograph of the backhoe taken
after the accident, that there m ght have been an “inplied | eak” of
hydraulic fluid. It remains essentially unknown, however, why
Butler disnmounted from the backhoe; and Barriere’'s docunented
i nspections of the backhoe after the accident reveal ed no evi dence
of such a fluid | eak —or of any other mal functions or operati onal
problens for that matter.
[11. CONCLUSI ON

Like their summary j udgnent subm ssi ons, Plaintiffs-
Appel lants’ briefs contain a dearth of substantiated naterial
facts, but a plethora of unsubstanti ated asserti ons and specul ati ve
i nferences piled on top of specul ative inferences. Under both the
LPLA and Rul e 56,1* a products-liability plaintiff’s “burden is not
satisfied [by asserting] ‘sone netaphysical doubt as to the
material facts.’”! Because Plaintiffs-Appellants have submtted
nothing nore than bald assertions that are tantanount to
“met aphysi cal doubt” concerning Caterpillar’s design of the backhoe

and Butler’s actions at the tinme of the accident, the district

14 “\When a notion for sunmary judgnment is nade and supported
as provided in this rule, an adverse party may not rest upon the
nmere all egations or denials of the adverse party’s pleading, but
: must set forth specific facts showing that there is a
genui ne issue for trial.” Feb. R QGv. P. 56(e) (enphasis added).
See also Arnstrong v. Gty of Dallas, 997 F.2d 62, 67 (5th Cr
1993) (“Summary judgnent is appropriate where critical evidence
is so weak or tenuous on an essential fact that it could not
support a judgnent in favor of the nonnovant.”).

15 little, 37 F.3d at 1075 (quoting Matsushita Elec. |ndust.
Co., Ltd v. Zenith Radio Corp., 475 U. S. 574, 586 (1988)).
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court’s grant of summary judgnent di sm ssing Plaintiffs-Appellants’
action against Caterpillar is, in all respects,

AFF| RMED.
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