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PER CURI AM *

Pursuant to 5THCR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Plaintiffs contest: the denial of remand to state court
(removal based on fraudulent joinder); the Feo. R Qv. P
12(b)(6)(failure to state claim dism ssal of Bank One; the sim |l ar
di sm ssal of their property cl ai ns agai nst Texaco; and the summary
judgnent awarded it for their remaining clains. Primarily at issue
is whether, under Louisiana law, a party who sells property it
knows to be polluted owes a perpetual duty to warn all subsequent
purchasers. AFFI RVED.

| .

Begi nni ng i n 1929, near Shreveport, Louisiana, Texaco operated
a refinery and tank farm on approximtely 200 acres known as
Anderson Island (the property). The refinery operation continued
until 1940. Texaco sold the property in 1941 to Al exander Kni ght,
a Louisiana resident. The act of conveyance required Texaco to
dismantle the refinery and sone of the tanks; pursuant to a | ease
with Knight, the remaining tanks were to be used by Texaco. By
1949, Texaco no longer used the tanks; however, it never renoved
t he attendant subsurface pipelines or certain other itens fromthe
property.

Through ten separate sales, between 1950 and 1959, Knight
conveyed his interest in the property. The purchasers and their
grant ees subdivided and devel oped the property. None of the
purchasers to whom Kni ght sold the property are plaintiffs in this

action. Instead, plaintiffs acquired portions of the property



after an i ndeterm nabl e nunber of internedi ary transacti ons between
t he subdividers’ sales and plaintiffs’ purchases.

Knight died in COctober 1981. One year later, the
Envi ronmental Protection Agency (EPA) conducted a “potential
hazardous waste site inspection” on the property. It found, inter
alia, arsenic, nercury, benzyne, chromum and lead; it estimted
that mllions of gallons of sludge and oil renained under the
property. Thereafter, the EPAlisted it as a potential hazardous
waste site; since 1992, it has listed it as a potential Superfund
site. See 42 U.S.C. 8§ 9601, et seq.

The putative class of nore than 5,000 Louisiana residents
i ncludes past and present residents or business owners of the
property. They allege: Texaco caused the pollution; caused them
personal injuries, including, inter alia, cancer and respiratory
di sorders; and decreased the value of their property.

Plaintiffs (Louisiana residents) sued Texaco and Bank One (the
trustee of Knight’'s estate) in Louisiana state court. Texaco is a
Del aware Corporation; Bank One, a Louisiana bank (hereinafter
referred to as Knight).

The def endants renoved this action to federal court, claimng,
as a basis for jurisdiction, inter alia, diversity jurisdiction
because Knight was fraudulently joined. Along this line, Knight

nmoved to dismss for failure to state a cl ai munder Loui siana | aw.



Plaintiffs sought remand to state court and, in opposition to
Knight’s notion to dismss, anended their conplaint.

Based upon fraudulent joinder, a nagistrate judge denied
r emand. For the reasons stated by the nagistrate judge, the
district court affirned the remand-denial.

Concerning Knight’'s notion to dismss, the nmagistrate judge
recommended that the clains in the original petition/conplaint be
dism ssed with prejudice; those in the anended conpl aints, w thout
prejudice. The district court agreed and di sm ssed the original
cl ai s agai nst Knight, as well as those in the anended conpl ai nts.

Subsequent |y, Texaco noved under Rule 12(b)(6) for dism ssal
of the property clains against it; the district court granted that
not i on. Later, it granted Texaco sunmmary judgnent for the
remai ni ng cl ai ns.

1.

Plaintiffs contend: Kni ght was not fraudulently joined,
therefore this action should have been remanded to state court and
Kni ght shoul d not have been di sm ssed pursuant to Rule 12(b)(6);
such dismssal was inproper for their property clains against
Texaco; and summary judgnment was inproper for their remaining
clains against it.

A
In determ ning fraudul ent joinder vel non, courts determne

whet her there exists a reasonable basis for recovery against the



party whose joinder is challenged. E. g., Travis v. Irby, 326 F. 3d
644, 646-49 (5th Gr. 2003); Geat Plains Trust Co. v. Mirgan
Stanley Dean Wtter & Co., 313 F.3d 305, 312 (5th Cr. 2002);
Burden v. CGeneral Dynam cs Corp., 60 F.3d 213, 216 (5th Cr. 1995);
Carriere v. Sears, Roebuck & Co., 893 F.2d 98, 100 (5th GCr.),
cert. denied, 498 U. S. 817 (1990). 1In general, whether there is a
reasonabl e basis for recovery is determned only in reference to
the conplaint at the tinme of renoval. E.g., Cavallini v. State
Farm Mut. Auto Ins. Co., 44 F.3d 256, 264 (5th Gr. 1995). A
district court’s ruling that no such recovery is possible is
reviewed de novo, “evaluat[ing] all of the factual allegations in
the light nost favorable to the plaintiff, [and] resolving all
contested issues of substantive fact in favor of the plaintiff”.
Burden, 60 F.3d at 216 (internal quotations omtted).

Plaintiffs contend Knight was negligent in failing to warn
them of the pollution on the property. They do not contend,
however, that Knight failed to warn those to whom he sold the
property; rather, they maintain Knight owed a duty to every
succeeding purchaser to warn of defects in that property.
Plaintiffs offer no authority, however, inposing upon a seller the
duty to so warn all succeedi ng purchasers, sonme of whom purchased
the property decades after the seller sold it. Li kewi se, our
review of Louisiana |law reveal s no such authority. E.g., David v.

Quidry, 645 So. 2d 1234 (La. C. App. 1994) (seller owed no duty to
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warn future inhabitants who he had no reason to know woul d i nhabit
the property), wit denied, 649 So. 2d 393 (1995).

Simlarly, plaintiffs cont end Kni ght fraudul ently
m srepresented the condition of the property to succeeding
purchasers by failing to notify themof the pollution. Along this
line, plaintiffs contend that, when deci di ng the fraudul ent j oi nder
issue, the district court erred by failing to consider the
allegations in their anmended conplaint. As discussed, Louisiana
| aw does not inpose that duty on Knight. Moreover, plaintiffs
fraud allegation was nade by anmended conplaint, not by their
original, state petition. Again, allegations nmade only in an
anended conpl aint are beyond the scope of review for fraudul ent
joinder. Cavallini, 44 F.3d at 264.

On the sanme day as his fraudulent joinder ruling, the
magi strate judge, in his recommendation to dismss plaintiffs
original clains against Knight, as well as those in their anended
conplaint, did examne the “new allegations in the anended
conplaint. The nmagistrate judge noted, however, that the anended
conplaint offered no new allegations against Knight, except for
“conclusory clains of a conspiracy”.

Plaintiffs claimKnight breached a “warranty of fitness and
peaceful possession”. Because this claim was not raised in

district court, we wll not consider it for the first tinme on



appeal . E.g., Stewart dass & Mrror, Inc. v. US Auto {d ass
Di scount Centers, 200 F.3d 307, 316-17 (5th G r. 2000).

Finally, plaintiffs maintain sunmarily that Knight 1is
“absolutely liable” for injuries caused by virtue of his abnormal |y
dangerous or ultra-hazardous activities. Their concl usory
statenent notw t hstandi ng, Knight is not absolutely |iable either
for danmages caused when he did not own the property, Schneider v.
United States, 734 F. Supp. 239, 247 (E. D. La. 1990), or for
damages caused to those who were never his “neighbor”, LA QGv. CooE
art. 667.

In the light of the foregoing, plaintiffs have no reasonabl e
basis for recovery agai nst Knight. Therefore, remand was properly
deni ed; Knight, properly dism ssed. (As noted, for the dismssal
of the clains against Knight, although it was with prejudice for
those inthe original, state petition, it was wi thout prejudice for
those in the anended conplaints.)

B

We review de novo both the dism ssal of plaintiffs’ property
cl ai ns agai nst Texaco, e.g., Beanal v. Freeport-MMran, Inc., 197
F.3d 161, 164 (5th Cr. 1999), and the summary judgnent awarded it
against the remaining clains, e.g., Daniels v. Cty of Arlington,
246 F.3d 500, 502 (5th Cir.), cert. denied, 534 U S. 951 (2001).
For a Rule 12(b)(6) dism ssal, the review ng court does not | ook

beyond t he pl eadi ngs; accepts all well-pleaded facts as true; and



views the facts “in the light nost favorable to the plaintiff”.
Cnel v. Connick, 15 F.3d 1338, 1341 (5th Cr.), cert. denied, 513
U S 868 (1994). In a simlar vein, summary judgnent is proper
only if “there is no genuine issue as to any material fact and ..
the noving party is entitled to a judgnent as a matter of |aw'.
FED. R Cv. P. 56(c).

Inits well-reasoned opinion, the district court held Texaco
had no duty to preserve the property for all future owners.
Plaintiffs mintain the Louisiana Suprenme Court’s subsequent
decision in Hopewell, Inc. v. Mbil Gl Co., 784 So. 2d 653 (La
2001), requires a different result. The plaintiff in Hopewell
purchased property which the vendor’s ancestors had previously
| eased to a conpany for oil and gas operations. The plaintiff
cleared the property of structures built by that prior | essee and
sued its successor (Mbil GI), including for pollution caused by
the oil and gas operations. A claimpertinent to this action was
based upon a conmbination of: (1) a statutory requirenent that an
owner of a mneral servitude is “obligated, insofar as practicable,
torestore the surfacetoits original condition....”, LA Rev. STAT.
8§ 31:22; and (2) the conveyance of sale to plaintiff, which
conveyed all of the vendor’s rights.

The internedi ate court of appeal held: the claimagainst the

prior | essee was a personal right of the owner of the property when

the lessee failed to restore it; there was no assignnent of that



personal right to plaintiff through the conveyance. Hopewell, Inc.
v. Mbil Ol Co., 770 So. 2d 874, 878 (La. Ct. App. 2000). In
hol di ng the ri ght personal, the court of appeal relied on Prados v.
South Central Bell Tel ephone Co., 329 So. 2d 744 (La. 1975). In
Prados, a non-mneral |ease required the |essee to renbve any
i nprovenents it nmade on the property. Wien the |ease ended,
however, the owner did not require the | essee to do so. The owner
sold the property; the purchaser sued the |essee. The Louisiana
Suprene Court held the claim against the |essee involved a
personal, rather than real, right.

In a nine-line opinion, however, the Louisiana Suprene Court
reversed the court of appeal’s decision in Hopewell and remanded
the action for further proceedings. The court stated: “Prados

., which the Court of Appeal relied upon, involves rights arising
under a lease and is distinguishable from the instant facts”
Hopewel |, 784 So. 2d at 653. As noted, the rights in Hopewell
arose under a statute concerning the duty i nposed upon t he owner of
a mneral servitude. That, of course, is not the situationin this
action.

Plaintiffs contend the Louisiana Suprene Court’s extrenely
brief Hopewell decision held “the right to sue for damages to the
land is a real (as opposed to personal) right that ‘runs with the
land’”. Needless to say, such a rule of Louisiana property lawis

not ascertainable fromthat opinion
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| ndeed, as discussed by the district court, plaintiffs’
interests are protected through the title search process and
redhi bitory actions. Simlarly, and as earlier discussed wth
respect to Knight, when viewed against the bases clained by
plaintiffs, Texaco owed no duty to successive purchasers, decades
after it conveyed the property to Knight.

Accordingly, essentially for the reasons stated by the
district court in its opinions of 12 February 1999 (dism ssal of
property clains) and 21 Decenber 2001 (adopting reasons underlying
magi strate judge’s recomended summary judgnent for the remaining
clains), the Rule 12(b)(6) dismssal and the sunmary judgnent
awar ded Texaco were proper.

L1l
For the foregoing reasons, the judgnent is

AFFI RVED.
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