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ROCHELLE MJSACCHI A, individually and on
behal f of the estate of Patrick Misacchi a,

Pl ai ntiff-Appellant,
vVer sus
SANDERSON FARMS, | NC., (PROCESSING DIVISION; ET AL.,
Def endant s,
SANDERSON FARMS, | NC., (PROCESSI NG DI VISIQON; R CHARD PI TTMAN,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(00- CV-3632-J)

Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Rochell e Musacchia appeals the Feb. R Qv. P. 12(b)(6)
di sm ssal of her clains, under the “intentional act” exception to
t he Loui si ana Wirkers’ Conpensation Act, LA Rev. STAaT. § 23:1032(B),

agai nst: her deceased husband s enpl oyer, Sanderson Farns, Inc.

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



(Processing Division); his supervisor, Richard Pittman; and
Sanderson’s plant nurse, Ml col m WAgner. AFFI RVED
| .

The decedent was killed in an accident involving an ice auger
at the Sanderson plant. Misacchia sued Sanderson, Wagner, and the
auger’s manufacturer in state court. Sanderson and Wagner renoved
and, shortly thereafter, noved to dism ss under Rule 12(b)(6), or,
alternatively, for a nore definite statenent under Rule 12(e).
While reviewing that notion, the district court noted, sua sponte,
a possible lack of subject matter jurisdiction due to inconplete
diversity of citizenship (Wagner), and ordered briefing. The sane
day that Musacchia responded, she filed an anended conplaint,
addi ng anot her non-di verse defendant —Pittman (supervisor).

The district court di sm ssed the clai magai nst Wagner (nurse),
hol di ng that, because Misacchia could not, as a matter of |aw,
maintain an action against him under the “intentional act”
exception, he had been fraudulently joined. See Carriere v. Sears,
Roebuck and Co., 893 F.2d 98, 100 (5th Cr.), cert. denied, 498
U S 817 (1990). The district court also granted the Rule 12(e)
motion for a nore definite statenent regarding the new y-joi ned,
non-di verse Pittman.

After Misacchia filed the statenment, Sanderson and Pittman
renewed their Rule 12(b)(6) notion, nmaintaining: Pittman was

fraudul ently joined and the cl ai magai nst hi mshoul d be di sm ssed,;



therefore, conplete diversity existed; and Miusacchia had failed to
state a claim agai nst Sanderson. The district court granted the
nmotion on 10 May 2001. Miusacchia s notion to reconsi der was deni ed
on 19 June 2001.

Sanderson, Pittman, and Wagner then noved, under Rul e 54(Db),
for entry of final judgnent. The district court found no just
reason for delay as to Pittnman and Wagner, and directed entry of
judgnent in their favor on 18 July 2001. The court did not,
however, enter judgnent until 29 Novenber 2001, at which tinme it
entered judgnent for Pittman and WAagner, as well as Sanderson and
t he auger’ s manufacturer.

1.

As discussed infra, appeal was taken only as to Pittman and
Sander son. “[Tlhis circuit treats fraudul ent joinder clains as
capabl e of summary determ nation”. Carriere, 893 F.2d at 100.

| f, having assuned all of the facts set forth
by the plaintiff to be true and having
resolved all uncertainties as to state
substantive |aw against the defendants, the
district court should find that there is no
possibility of a valid cause of action being
set forth against the in-state defendant(s),

only then can it be said that there has been a
“fraudul ent joinder.”

B., Inc. v. MIller Brewing Co., 663 F.2d 545, 550 (5th Cr. Unit A
1980) . W review de novo fraudulent joinder clains and Rule

12(b) (6) dism ssals. Burden v. General Dynamcs Corp., 60 F.3d



213, 216 (5th Gr. 1995) (fraudulent joinder); Abrans v. Baker
Hughes, Inc., 292 F.3d 424, 430 (5th Gr. 2002) (Rule 12(b)(6)).
A

Def endants question our appellate jurisdiction for the clains
agai nst Pittman and Wagner. As noted, pursuant to Rule 54(b), the
district court on 18 July 2001 directed entry of judgnent in favor
of Pittman and Wagner.

1

Def endants mai ntain that, because Musacchia did not file her
notice of appeal (NOA) until 24 Decenber 2001 —wel |l after the 30-
day period provided for in FED. R App. P. 4(a)(1)(A —we lack
jurisdiction over Pittman and Wagner. The district court did not,
however, enter judgnent, on a separate docunent per Rule 58, until
29 Novenber 2001.

2.

Defendants claim correctly that we l|ack jurisdiction over
Wagner. As noted, unlike Sanderson and Pittman, he i s not nanmed in
t he NOA.

B

The Loui siana Wbrkers’ Conpensation Act provides, for work-
related injuries, the exclusive renedy agai nst an enployer or its
enpl oyee engaged at the tinme of injury in the normal course and

scope of his enploynent. See LA Rev. STAT. 8§ 23:1032(A); Reeves v.

Structural Preservation Sys., 731 So. 2d 208, 210 (La. 1999). An



exception to that exclusive renedy lies where the injury results
froman “intentional act”. See LA Rev. STAT. § 23:1032(B); Reeves,
731 So. 2d at 210. “Intent” requires “that the person who acts
either (1) consciously desires the physical result of his act,
what ever the |ikelihood of that result happening fromhis conduct;
or (2) knows that the result is substantially certain to follow
from his conduct, whatever his desire may be as to that result”.
Bazl ey v. Tortorich, 397 So. 2d 475, 481 (La. 1981); Reeves, 731
So. 2d at 211.

Havi ng conducted a de novo review, and assumng as true the
facts presented by Musacchia, we agree with the district court that
there is no possibility of a valid cause of action agai nst Pittnman.
Rest at ed, Miusacchia cannot nmaintain an action against Pittmn on
the theory that he desired the physical result (Misacchia s death)
or knew that the result was substantially certain to follow from
hi s conduct .

We |ikew se agree with the district court that Misacchi a has
failed to allege facts sufficient to state a claim against
Sander son under the intentional act exception.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.



