IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-30026

Summary Cal endar

TERESA N GEORGE

Plaintiff - Appellant
V.
THE HOVE DEPOT | NCORPORATED

Def endant - Appell ee

Appeal fromthe United States District Court
for the Eastern District of Louisiana
No. 00-CV-2616-C

Sept enber 27, 2002
Before KING Chief Judge, and JOLLY and DeM3SS, Circuit Judges.
PER CURI AM *

Plaintiff-Appellant Teresa George appeals the district
court's grant of sunmmary judgnent in favor of Defendant-Appellee
The Home Depot Inc. on its defense to her claimof religious
discrimnation. George also appeals the denial of her notion for
summary judgnent on her religious discrimnation claim For the

foll ow ng reasons, we AFFI RM

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.
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| . FACTUAL AND PROCEDURAL HI STORY

Teresa CGeorge ("Ceorge") was enpl oyed by The Hone Depot,
Inc. ("Hone Depot") off and on from Cctober 1996 to August 1999.
She worked at a Hone Depot in Atlanta, CGeorgia, then noved to New
Ol eans and began work at the Harahan, Louisiana store. Ceorge
started at the Harahan store as a cashier and then becane a
greeter in the kitchen and bath departnent.

CGeorge was the only greeter in the kitchen and bath
departnent. The function of the greeter was to greet custoners
visiting the departnent, to suggest the custonmers neet with
desi gners, and to schedul e appoi ntnents with designers. The
designers in the departnent would then neet with custoners
individually to discuss their honme inprovenent projects.

Ceorge is a devout Catholic. She attends mass daily and
frequently participates in prayer vigils and religious service.
I n August or Septenber of 1997, George determ ned that her
religious beliefs preclude her fromworking at all on Sundays.

Ceorge's job at Honme Depot required that she often work on
Sundays.! The Harahan store was open twenty-four hours a day,

seven days a week, and it was particularly busy on weekends.

. Ceorge held a variety of positions at Hone Depot, sone
of which required her to work on Sundays. At the Atlanta store,
Ceorge worked as a greeter in the kitchen cabi net departnent,
whi ch required Sunday work, then becane a project manager in the
pai nt departnment, which apparently did not. At the Harahan
store, George worked as a cashier and a greeter; both positions
requi red her to work on Sundays.
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Ceorge testifies that she told nmanagers at Home Depot on
several occasions that she could not work on Sundays. She says
that she told Brian Starkes and Les Strieb, her direct
supervisors at the Atlanta and Harahan stores, as well as Harahan
store co-manager Dave Emmel, assistant store manager Steve Burns,
and kitchen and bath departnent manager G egory Braxton. Hone
Depot contends George agreed to work Sundays as part of her
transfer to the kitchen and bath departnment. Further, Starkes
and Burns specifically dispute George's claimthat she told them
she could not work on Sundays, and Bordel on states that the first
time she | earned George could not work on Sundays due to her
religious beliefs was on George's | ast day.

Prior to the change in her beliefs in August 1997, George
did work at Hone Depot on Sundays. After August 1997, George did
work on sonme Sundays. George contends that she only worked
Sundays as a cashier on an energency basis. George did not work
on any Sundays after her transfer to the kitchen and bath
departnent. She was not scheduled to work on Sundays for her
first several weeks as a greeter. After she was schedul ed on
Sundays, Ceorge took one Sunday off to go out of town, then
called in sick the next Sunday.

Ceorge's enpl oynent at Hone Depot ended on August 7, 1999.
On that day, George decided to work Saturday instead of Sunday

because of her beliefs. Store co-nmanager Sharon Bordel on net



No. 02-30026
-4-

W th George to discuss her refusal to work Sundays. Bordel on
suggested that George work before or after attendi ng nmass on
Sundays. George replied that she could not work on Sundays at
all. GCeorge clains that Bordel on then term nated her enpl oynent;
Honme Depot contends that George resigned.

Ceorge filed suit in federal district court, alleging that
her di scharge by Hone Depot violates Title VIl of the Gvil
Ri ghts Act of 1964, 42 U . S.C. 8§ 2000e(j) (2000), and the
Loui si ana Enpl oynent Discrimnation Law, LA Rev. STAT. ANN. 8
23:301- 314, :332-333 (West 1998). On cross-notions for summary
judgnent, the district court denied George's notion for sunmary
judgnment on her claimof religious discrimnation. The district
court found genuine issues of material fact as to whether George
had a bona fide religious belief, whether she informed Hone Depot
of that belief, and whether she was di scharged because she failed
to conply with an enpl oynent requirenment conflicting with the
belief. The district court then granted Hone Depot's notion for
summary judgnent, finding no genuine issue of material fact as to
Honme Depot's defenses. The court determ ned that Honme Depot
of fered George a reasonabl e accommodation and, in the
alternative, that accommodati on woul d subj ect Honme Depot to undue

hardshi p.? George appeals the denial of her notion for summary

2 The amici argue that the district court should not have
addr essed whet her any accommodati on woul d i npose an undue
hardshi p because it found that Honme Depot provided a reasonabl e
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j udgnent and the grant of Hone Depot's notion for sunmary
j udgnent .
1. STANDARD CF REVI EW
This court reviews a grant or denial of summary judgnent de
novo, applying the sane standards as the district court. Daniels

v. Gty of Arlington, 246 F.3d 500, 502 (5th Cr.), cert. denied,

122 S. C. 347 (2001). Summary judgnent should be granted if
there is no genuine issue of material fact for trial and the

moving party is entitled to judgnent as a nmatter of |law. See
FED. R Civ. P. 56(c).

In determining if there is a genuine issue of material fact,
the court reviews the evidence in the |ight nost favorable to the
non-noving party. Daniels, 246 F.3d at 502. The court gives
wei ght to evidence favoring the non-noving party and evi dence
supporting the noving party that is uncontradicted and

uni npeached. See Daniels, 246 F.3d at 502; see al so Reeves V.

Sanderson Plunbing Prods., Inc., 530 U S 133, 150-51 (2000).

L1l DI SCUSSI ON
Title VII of the Cvil R ghts Act of 1964 prohibits an

enpl oyer fromdiscrimnating on the basis of religion. See 42

accommodation. The two argunents nade by Hone Depot are
alternative defenses in a Title VIl religious discrimnation
action. See Bruff v. N. Mss. Health Svcs., Inc., 244 F.3d 495,
499-500 (5th Gr.), cert. denied, 122 S. C. 348 (2001). Thus,
the amci's contention is without nerit.
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U S C 8 2000e(j) (2000). The Louisiana Enpl oynent
Discrimnation Law parallels Title VII. See LA Rev. STAT. ANN. 8§
23:301- 314, :332-333 (West 1998). Since the Louisiana enpl oynent
discrimnation statute is substantively simlar to Title VII,
Loui siana courts routinely interpret the Louisiana statute using

f ederal | aw. See, e.qg., N chols v. Lewis Gocer, 138 F.3d 563,

566 (5th Gr. 1998); Hicks v. Cent. La. Elec. Co., 712 So. 2d

656, 658 (La. Ct. App. 1998).
A Ceorge's Motion for Sunmary Judgnent

To establish a prima facie case of religious discrimnation,
CGeorge nust show that: (1) she has a bona fide religious belief
that conflicted wth an enpl oynent requirenent; (2) the enpl oyer
was inforned of that belief; and (3) she was discharged for
failing to conply with the conflicting enploynent requirenent.

Daniels, 246 F.3d at 506; Bruff v. N. Mss. Health Svcs., Inc.,

244 F.3d 495, 499 n.9 (5th Gr.), cert. denied, 122 S. C. 348

(2001). In this case, Hone Depot has denonstrated a genui ne
issue of material fact on each of the three el ements.

There is a genuine issue of material fact as to whether
Ceorge has a bona fide religious belief that precludes her from
wor ki ng on Sundays. George has testified that she believes being
a devout Catholic neans that she cannot work on Sunday. GCeorge
has al so provided testinony of two Catholic priests to this

effect. Hone Depot disputes that George's belief is bona fide,
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citing her decision to work on sone Sundays and testinony that
sone Catholics do not believe they cannot work on Sundays. Hone
Depot also cites evidence that George's belief arose in response
to her learning of a |lawsuit between Honme Depot and anot her

i ndi vi dual whose religious belief precluded himfrom working on
Sundays.

There is also a genuine factual issue as to whether CGeorge
i nformed Honme Depot of her religious belief. George testifies
that she told store co-nmanager Emmel that she could not work on
Sundays when she began her enpl oynent at the Harahan store.

After her transfer to the kitchen and bath departnent, George
contends that she told her i medi ate supervisor, the kitchen and
bat h departnment nmanager, and the assistant store nanager that she
coul d not work on Sundays. Honme Depot contends that it first

| earned of CGeorge's religious belief during George's neeting with
Bordel on on August 7, 1999. |In support, Hone Depot cites several
enpl oyees' denials that CGeorge told them of her beliefs and

evi dence that George agreed to work Sundays as part of her
transfer to the kitchen and bath departnent.

Finally, there is a genuine issue of material fact as to
whet her George was di scharged because of her failure to work on
Sundays. As a result of the August 7 neeting, George contends
t hat Bordel on term nated her enpl oynent; Honme Depot contends that

Ceor ge resigned.
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Thus, the district court properly denied George's notion for
summary judgnent.
B. Honme Depot's Mdtion for Summary Judgnent

Honme Depot argues that summary judgnent in its favor is

appropriate because even if George nmakes out her prina facie

case, there is no genuine issue of material fact as to its
defenses. Hone Depot wll have a valid defense if it shows
either: (1) that it offered George a reasonabl e accommobdati on or
(2) that acconmopdati ng George's beliefs would subject Honme Depot
to undue hardship. Bruff, 244 F.3d at 500; see also 42 U S.C 8§
2000e(j) (2000) (providing a defense if an "enpl oyer denobnstrates
that he is unable to reasonably accomopdate to an enpl oyee's or
prospective enpl oyee's religious observance or practice w thout
undue hardship on the conduct of the enployer's business"). Hone
Depot has shown that accomodating George's request woul d present
an undue hardshi p; George has not provided sufficient evidence in
rebuttal to create a genuine factual dispute on this issue. See

Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,

586-87 (1986) (noting that a genuine issue of material fact

exi sts when there is evidence sufficient for a rational trier of
fact to find for the non-noving party); see also FED. R Qv. P
56(e) (non-noving party nust cone forward with "specific facts
show ng that there is a genuine issue for trial"). Because we

affirmthe district court's judgnent on the grounds that
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accommodation would result in an undue hardshi p, we need not
addr ess whet her Hone Depot offered George a reasonabl e
accommodat i on.

An undue hardshi p exists when an enpl oyer incurs anything

nmore than a de mninus cost to accommpdate an enpl oyee's beliefs.

Trans Wrld Airlines, Inc. v. Hardison, 432 U S. 63, 84 (1977);

see also Bruff, 244 F.3d at 500. Wile the determ nati on of what

constitutes an undue hardship is case-specific, nunmerous cases
provi de gui dance. In Hardison, for exanple, the Suprene Court
held that requiring an enployer to accommbdate an enpl oyee's
request not to work on his Sabbath constituted an undue burden
because it would either |eave the enployer short-staffed on
weekends or require it to hire additional enployees to fill in.
See 432 U. S. at 84-85. The Hardi son Court noted that even if
accommodat i ng one enpl oyee woul d not be a significant burden, the
I'i kelihood that other enployees would request simlar
accommodation could result in undue hardship. See id. at 84
n. 15.

The Fifth GCrcuit has simlarly found that a religious
accommodation that requires other enployees to take on additi onal
duties or change their schedul es presents an undue hardshi p.

See, e.qg., Bruff, 244 F.3d at 501 (finding that accommobdati on

woul d result in undue hardshi p because it would require other

enpl oyees to assune a di sproportionate workload); Wber v.
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Roadway Express, Inc., 199 F. 3d 270, 274 (5th Gr. 2000) ("The

mere possibility of an adverse inpact on co-workers . . . is

sufficient to constitute an undue hardship."); Eversley v. MBank

Dallas, 843 F.2d 172, 176 (5th Gr. 1988) (determning it would
be an undue hardship on an enployer to require enployees to
swtch shifts). The Fifth Grcuit has further noted that an
enpl oyer need not actually incur costs before claimng that an
accommodation would result in costs that are nore than de

m ni nus. Bruff, 244 F.3d at 501.

Honme Depot presents anple evidence that all ow ng CGeorge
every Sunday off would result in an undue hardship. The kitchen
and bath departnent was particularly busy on weekends and the
greeter position was specifically created to provide nore
custoner contact and take pressure off the designers during peak
times. George was the only greeter in that departnent.
Accomodati ng George woul d require Honme Depot to either do
W thout a greeter on Sundays or hire an additional enployee to
fill George's position on Sundays; both options would inpose an

undue hardship on Honme Depot. See Hardison, 432 U S. at 84-85

(finding that the options of either |eaving TWA short-staffed or
requiring TWA to hire additional enployees both presented an
undue hardship). Not having a greeter during peak tinmes would
pl ace additional burdens on the designers, hanpering their

efficiency. See Howard v. Haverty Furniture Cos., 615 F.2d 203,
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206 (5th Gr. 1980) (requiring other enployees to perform
plaintiff's job was an undue hardship). Finally, Hone Depot
notes that many other enployees in its |arge workforce could
request simlar accommodation, thus anplifying the hardship that
accommodati ng George would i npose on it. This argunent parallels
the concern in Hardi son, where the Court found that the

I'i kel i hood that TWA woul d have to give ot her enpl oyees Saturdays
or Sundays off for religious observance if it accommopdated

Har di son added to TWA's hardshi p. See Hardison, 432 U.S. at 84

n. 15.

Ceorge contends that the kitchen and bath departnent coul d
function without a greeter on Sundays, as it did before the
Har ahan Home Depot created the greeter position. (George suggests
that she did not need to work Sundays because ot her enpl oyees at
t he Harahan store did not work Sundays. Hone Depot provided
evidence that the greeter position was created to ensure custoner
contact at peak tines, which included weekends. Hone Depot's
evi dence that having a greeter on weekends is inportant to its
business is sufficient to show that going without a greeter would

constitute an undue hardship. See Brener v. Diagnostic Ctr.

Hosp., 671 F.2d 141, 146 (5th Cr. 1982) (rejecting a
phar maci st's suggestion that a hospital could do wi thout himon
Sat urdays w thout facing an undue hardship).

Ceorge al so suggests that another enpl oyee m ght be able to
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work in her place on weekends. George clainms that sone of the
desi gners could function as greeters on Sundays. Hone Depot
contends that the greeter position was created to free designers
to consult with custoners on their projects; not having a greeter
on Sundays woul d thwart the purpose of the position. Further,
requiring the designers to take on additional duties denonstrates
an undue burden. See Bruff, 244 F.3d at 501 (requiring another
enpl oyee "to assune a di sproportionate workl oad [to accomobdat e
the plaintiff] . . . is an undue hardship as a matter of |law').
Finally, George has not shown that any enpl oyees other than the
desi gners could or would have traded shifts to fill her position
on Sundays. Even view ng the evidence in the |ight nobst
favorable to her, George has not created a genui ne issue of
materi al fact suggesting that Honme Depot coul d accommobdate her
request without incurring significant costs.

Thus, the district court properly granted sunmary j udgnment
in favor of Home Depot on its claimof undue hardship.

| V. CONCLUSI ON

For the foregoing reasons, the district court's grant of

Defendant's notion for summary judgnent and its denial of

Plaintiff's notion for summary judgnent are AFFI RVED



